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Tax Law Changes 

Secure Act 2.0-IRA Distribution Rules- 

Inherited IRA After Jan.1 2020: 

Generally, a designated beneficiary is required to liquidate the account by the end of the 10th 
year following the year of death of the IRA owner (this is known as the 10-year rule). An RMD 
may be required in years 1-9 when the decedent had already begun taking RMDs. There are 
exceptions for certain eligible designated beneficiaries, defined by the IRS, as someone who is 
either: 

The IRA owners' spouse, the IRA owner's minor child, an individual who is not more than 10 
years younger than the IRA owner, Disabled or Chronically ill.  

Once a minor child reaches the age of majority, they'll become subject to the 10-year rule. 

A surviving spouse has more options.  A spouse can rollover into their own retirement plan and 
take as an inherited account with RMD’s based on their life expectancy.  Other options 
depending upon the type of account and whether the decedent started taking RMD’s. 

For more information, see IRS Publication 590-B.  

Age to start taking RMD-You generally must start taking withdrawals from your traditional 
IRA, SEP IRA, SIMPLE IRA, and retirement plan accounts when you reach age 72 (73 if 
you reach age 72 after Dec. 31, 2022).  Age 75 starting in 2033. 

The penalty for not taking an RMD is now reduced from 50% to 25%, and in some cases to 10%. 
Beginning in 2024, the RMD requirement for Roth 401(k) accounts during a participant's 
lifetime will be eliminated. 

Catch up provision.  Currently, participants aged 50 and older can contribute an extra $7,500 
annually to their 401(k) account. This amount will increase to $10,000 (or 150% of the regular 
limit on catch up contributions, if higher) per year starting in 2025 for participants ages 60 to 63.  

Catch-up provisions will be indexed for inflation. Lastly, effective January 1, 2026, all catch-up 
contributions for participants earning more than $145,000 will have to be made on a Roth basis. 

Estate Tax 

December 31, 2025-Sunset of the 14 million exemption that reverts back to $5 million indexed 
for inflation.  A use it or lose it proposition.  Want to take advantage of it for high net worth 
clients before it sunsets.  Not sure if it will be extended as any change will be determined by the 
next election.  
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Proposed Legislation 

529 Plans 

 HB 2204-Inheritance Tax Exemption Statewide  

 HB 2119-Tax-Free Rollovers from PA-529 Account to Roth IRA  

Senate Bill 1143/House Bill 1745-An Act amending the act of March 4, 1971 (P.L.6, 
No.2), known as the Tax Reform Code of 1971, in personal income tax, further providing for 
classes of income; and providing for 529 savings account employer contribution tax credit. 

























































2024 Probate, 
Trust, Tax and 
Orphans’ Court 
Primer

Moderator: Judge Michael McCarthy (Allegheny 
County Orphans’ Court Division)

Speakers:
•Michelle Ross (Leech Tishman) 
•Samantha Gagliardo  (Dentons) 
• Todd Jordan (Williams Coulson) 
•Dan Seibel (Citron Alex) 
•Carol Sikov-Gross (Sikov and Love) 



Recent Changes Affecting 
Grantor Trusts

Samantha J. Gagliardo, 
Esquire



Today’s Topics

1. Overview of the Grantor Trust Rules

2. Pennsylvania Adopts Federal Grantor Trust 
Rules

3. Revenue Ruling 2023-2

4. Chief Counsel Advice 202352018



Overview of the 
Grantor Trust Rules



What is a Grantor 
Trust?

• With a grantor trust, if certain provisions are included in the 
trust agreement, the grantor is treated as the owner for 
income tax purposes.  See I.R.C. §671*.

• The rules for grantor trust treatment can be found in I.R.C. §§
671-679.

• The grantor simply reports the trust’s income on his or her 
own personal income tax return.

• Even if a party is not truly the “grantor” of the trust, the party 
can be considered the owner of the trust for grantor trust 
purposes.

*All statutory reference are to the Internal Revenue Code of 
1986, as amended from time to time, and applicable Treasury 
Regulations



Advantages of Grantor Trust Treatment

Lower Taxes
For grantors in the lower to 
middle tax brackets, they 
will likely pay the tax on the 
trust at a lower rate than if it 
was taxed at the trust’s rate.

More for Beneficiary
The trust assets can 
continue to be invested and 
grow if they are not needed 
to pay taxes, leaving more 
assets available for the 
trust’s beneficiaries.

Reduce Estate
Grantor trust treatment 
allows grantors to reduce 
their estate by paying the 
taxes for the trust without 
using any of their gift and 
estate tax exemption. 



Pennsylvania Adopts Federal Grantor 
Trust Rules



Prior Pennsylvania 
Law

• Previously, Pennsylvania was the only state that 
had not incorporated the grantor trust rules for 
irrevocable trusts into state law.

• This means that, technically, each irrevocable 
trust would be required to file its own Form PA-41 
instead of allowing the grantor to report the 
income on his or her own Form PA-40.



Revenue Ruling 
2023-2



Issue Addressed by 
Rev. Rul. 2023-2

• Revenue Ruling 2023-2 addresses whether an 
irrevocable grantor trust that is not included in the 
grantor’s estate at his or her death can receive a 
basis adjustment as of the grantor’s date of 
death.

• Three Factors for Application of this Ruling:
• Irrevocable Trust;
• Grantor Trust; and
• Assets not included in the decedent’s 

estate.



Basis Adjustment 
under I.R.C. §1014 

• Pursuant to I.R.C. §1014(a), in most 
situations, assets received by a 
beneficiary from a decedent as a result of 
his or her death will receive a basis 
adjustment to the fair market value as of 
the decedent’s date of death.

• Commonly referred to as a “step up” in 
basis.



Property Must be 
Acquired from 
Decedent

• I.R.C. §1014 (b) provides a list of property that is 
considered to have been acquired from a 
decedent.

• Most types of property included in §1014 (b) would 
not apply in the context of an irrevocable grantor 
trust.

• The type of property most relevant to irrevocable 
grantor trusts can be found in §1014 (b)(9), which 
describes, inter alia, that the basis of property that 
is included in the grantor’s gross estate at his or 
her death should be adjusted to date of death 
value (with a few exceptions).



Summary of 
Revenue Ruling
2023-2

• In the context of an irrevocable grantor 
trust, the trust property likely will not receive 
a basis adjustment unless it is included in 
the grantor’s estate.

•The mere fact that the grantor is 
considered as the “owner” of the trust is not 
enough to allow the property to receive a 
basis adjustment.



Chief Counsel Advice 202352018



Trustee’s Power to 
Reimburse Grantor 
for Taxes

• Rev. Rul. 2004-64 describes an 
independent trustee’s ability to reimburse 
the grantor for income tax paid.
• In one example, pursuant to the 

governing document, the trustee was 
required to reimburse the grantor for 
the taxes paid, while in another, the 
trustee had the discretion to 
reimburse the grantor for the taxes 
paid.

• The IRS found each of these two 
situations acceptable and concluded 
that the inclusion of these types of 
reimbursement provisions did not 
constitute a gift by the beneficiaries. 



Reimbursement 
Clause Added 
through 
Modification of Trust

•Pennsylvania law allows the trustee and 
beneficiaries of a trust to modify the trust in two 
different ways:

•Court approval with the consent of at least 
some of the beneficiaries pursuant to 20 Pa. 
C.S.A. § 7740.1
•Nonjudicial Settlement Agreement signed by 

the trustee and all of the beneficiaries, 
provided that the modification does not result 
in a change to a material purpose of the trust, 
pursuant to 20 Pa. C.S.A. § 7710.1



Modification 
Treated as Gift

•CCA 2023352018 determined that modifying an 
existing grantor trust to add a reimbursement clause 
constituted a gift made by the beneficiaries and that 
this scenario is factually distinguishable from the 
facts of Rev. Rul. 2004-64.

• In the scenario examined by CCA 2023352018, the 
beneficiaries had an interest to the trust property at 
the time of the creation of the trust.  By modifying the 
trust, they gave up a portion of their interest in favor 
of the grantor, who then became entitled to a 
discretionary distribution of income and/or principal 
in the amount of the tax.

• This constituted a transfer of an interest from the 
beneficiaries to the grantor.

• The IRS relied on Treas. Reg. § 25.2511-1(e) and 
Treas. Reg. § 25.2511-2(b) in reaching this 
conclusion.



Tax Law Updates and 
Proposed Legislation  

Todd Jordan, Esquire 



Guardianship Procedures 
based on Act 61 of 2023 

Carol Sikov-Gross, CELA



Section 5511(A.1) 
AMENDMENT on 
APPOINTMENT OF 
COUNSEL

• (1) If petitioner is aware that AIP is 
represented by counsel, petitioner shall 
advise  court at time of filing petition or as 
soon as petitioner becomes aware

• (2) Regardless of AIP’s ability to pay,  
court shall appoint counsel in all 
proceedings and in subsequent 
proceedings to consider, modify or 
terminate guardianship.  Appointed 
counsel shall be qualified by experience 
or training and shall act without delay.

• (3) Counsel for AIP shall, as far as 
reasonably possible, maintain a normal 
client-attorney relationship with client.  
[Other requirements for counsel set 
forth.]



Section 5511(A.1) 
AMENDMENT on 
APPOINTMENT OF 
COUNSEL

• Proposed rules want meeting between appointed counsel and 
AIP as soon as reasonably possible and prompt notification 
(certification) with court about time and place of meeting.  
Proposed time frame is 5 days.  May want to be clear that 
certification is filed before hearing.   

• Proposed rules may set forth specific qualifications for 
appointed counsel, such as attorney in good standing with 
Disciplinary Board, understanding of guardianship law and OCR 
and procedures and understanding of PA Rules of Professional 
Conduct, such as Rule 1.14 

• Proposed rules may ask court to determine scope of 
representation of appointed counsel following adjudication of 
incapacity, such as appeal or review hearing, when it ends, etc.



Section 5511(e) 
amendment on 
petition contents

• Petitions must allege specific facts demonstrating 
that less restrictive alternatives were considered 
or tried and why the alternation are unavailable or 
insufficient.



Section 5511(f) 
amendment on who 
may be appointed 
guardian 

• (2) Individuals seeking guardianship of 3 or 
more IP must be certified and provide proof of 
certification to court prior to 3rd appointment.  PA 
Supreme Court is to prescribe rules and forms 
necessary to effectuate certification.

• (3) Certification required by Paragraph (2) may 
be waived by court upon petition under certain 
conditions; but license to practice law shall not
constitute “equivalent license or certification”



Section 5511(f) 
amendment on who 
may be appointed 
guardian –
Certification for #3

• Requirements:

• Proof of national certification (only 1 entity now certifying)

• Proof of current certification by court of competent 
jurisdiction

• Concurrent petition for waiver of certification requirement 
accompanied by written proof of equivalent licenses or 
certifications to ensure capability of proposed guardian 
(filed in each case)



Section 
5512.1(a)(3) 
amendment on 
determination of 
incapacity

• Court shall make specific findings of fact based on 
evidentiary record of absence of sufficient family, 
friends or other supports and of insufficiency of 
each less restrictive alternative before ordering 
guardianship 

• Less restrictive alternatives include, but are not 
limited to, - advance directives such as durable 
POAs or trusts, living wills, health care POAs, 
health care representatives, Financial POAs, trusts 
including SNTs, Rep payees for SS, PA ABLE 
accounts and mental health advance directives 



Section 
5512.1(a)(3) 
amendment on 
determination of 
incapacity

• Proposed rules may ask Petitioner to state 
what alternatives to guardianship have 
been tried, whether they were or were not 
sufficient and why

• Examples:  Health care representative 
may be enough for person who cannot 
sign health care POA or if person only has 
SS income, Rep Payee may work



Section 5512.1(A)(6)  
amendment on less 
restrictive 
alternatives 

• Court shall prefer less restrictive alternatives and, if no less 
restrictive alternatives are available and sufficient, limited 
guardianship.  

• (i) Determination of incapacity is separate from 
determination of whether guardian should be appointed.

• (ii) Court may not use determination of incapacity alone to 
justify guardianship

• (iii) Court may not appoint guardian if lesser restrictive 
alternative exists that is sufficient to support IP needs



Section 
5512.1(A)(6)  
amendment on less 
restrictive 
alternatives 

• (iv) When entering an order denying petition in 
whole or in part, court shall identify less 
restrictive alternatives that are available and 
sufficient to enable AIP to manage personal 
finances or to meet essential requirements of 
personal physical health and safety.  

• Order may assistant Respondent and any 
supportive and substitute decision makers 
involved to effective Respondent’s decisions with 
3rd parties.



Section 
5512.2(a)  
amendment on 
REVIEW 
HEARING 

• Automatic Review – Evidence at hearing 
indicates person’s incapacity may change; 
review hearing to determine if 
guardianship still needed; no later than 1 
year from date of order with IP and their 
attorney



Section 5512.2(a.1) 
amendment on 
Petition for REVIEW 

• Any interested party may file petition to terminate 
or modify guardianship

• Court shall promptly have review hearing with IP 
and their attorney 



Proposed 
Rulemaking for 
Amendments to 
guardianship statute

• Proposed Rulemaking published 

• Comments have been received  

• Review by Orphans’ Court Rules 
Committee 

• Given to Supreme Court of Pennsylvania 



Guardianship 
Updates

Michelle Ross, Esquire 



Introduction

In Pennsylvania, when an individual lacks the 
capacity to make their own decisions 
regarding their health care and/or finances, 
the Orphans’ Court may appoint a guardian 
to assist them. 

• Effective June 11, 2024, the 4 major changes to 
the guardianship laws will affect those currently 
serving as someone’s guardian or planning to 
become a guardian in 2024.
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Mandatory Legal 
Representation

Where it had previously been optional 
and thus inconsistently handled from 
county to county, all PA Orphans’ Courts 
will now be required to appoint an 
attorney to represent the alleged 
incapacitated person’s (AIP) expressed 
wishes and instructions in all stages of 
the guardianship proceedings, from 
petition and initial adjudication hearing 
through the modification or termination 
of guardianship.

• Takeaway: A guardianship proceeding will no 
longer take place without at least 1, possibly 
2, lawyers (whose fees will most likely be paid 
by the county at a reduced rate) to represent 
the AIP.
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Certification 
Requirements for 
Guardians

Those seeking to become the guardian of 3 or more 
individuals will now need to first become certified 
and provide proof of compliance with the 
certification requirements to the court. The 
Supreme Court has not yet prescribed the rules and 
forms necessary to effectuate the required 
certification process.

• Takeaway: An individual will now be required to submit to a 
certification process to become a guardian of 3 or more 
individuals. 
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Greater Emphasis 
on Less Restrictive 
Alternatives

Greater emphasis will now be placed on the 
court’s requirement to consider and favor 
“less restrictive alternatives” to the 
appointment of a guardian.

• Takeaway: To justify a guardianship appointment, 
Courts must first find the existence of insufficient 
family support and the absence of sufficient 
alternative measures such as advance directives 
or financial powers of attorney.
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Mandatory 
Review 

Hearings

If the evidence presented during the guardianship hearing indicates that the 
circumstances of the person’s incapacity may change in the future, it will now be 
mandatory for the court to hold a review hearing no later than a year from the date of 
the initial guardianship appointment. At that time, the parties will be expected to 
present evidence from lay persons or opinions from medical professionals or other 
qualified experts regarding:

1. Whether the incapacity could be adequately managed by medication or rehabilitation;

2. Whether the potential exists for the incapacitated person to regain physical and/or cognitive 
capacity and; 

3. The circumstances of the incapacitated person’s daily living and support from others.

Upon the court’s consideration of the evidence and 
testimony presented, the continuance, modification, or 
termination of the guardianship will then be ordered.

• Takeaway: Mandatory review hearings will be conducted for 
cases in which the court determines that circumstances have 
the potential to change.



Orphans’ Court 
Procedures Daniel Seibel, Esquire 



Petition? Motion? What’s the Difference?

Petitions
• A “Petition” is the Orphans’ Court equivalent to the 

Civil Division’s Complaint: It is what begins an 
action.

• Petitions aver facts giving rise to a cause of action 
and initiate the exercise of the Court’s jurisdiction 
over the parties.

• Petitions must be signed and verified by the 
“Petitioner.”

Motions
• Motions are NOT Pleadings. 
• Generally, motions do not plead facts not of record.
• Must be signed, but not verified.
• Request relief in relation to the pending matter pled 

in the Petition.

Pa. O.C. Rule 1.3 has the answer

Generally, Motions are presented to the court in person, whereas Petitions are not, unless they 
are uncontested not requiring the issuance of a Citation or Rule.
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Petitions for Citation/Rule to Show Cause

Petitions for Citation

• Petitions for Citation are necessary to begin an action 
where the Court does not possess personal jurisdiction 
over the respondent. 

• In such circumstances, the Petition will aver all necessary 
facts giving rise to the cause of action and request that the 
court “issue a citation directed to” or otherwise “cite” the 
respondent “to show cause why” the relief requested in the 
Petition should not be granted by the Court. 

• The Court will then issue a citation and set a return date. 
• The Petitioner must then serve the Petition and Citation on 

the Respondent at least 20 days prior to the return date in 
the same manner as that required by the Rules of Civil 
Procedure for service of original process.

• Proof of such service must then be “returned” or filed of 
record, typically by filing an “Affidavit of Service” attaching 
the signed returned receipt.

Petitions for a Rule
• Petitions for a Rule are necessary to begin an action 

where the Court already possesses personal jurisdiction 
over the respondent or is not required (e.g. Executors, 
Insurance Companies, and other persons/entities 
subject to personal jurisdiction by statute). 

• In such circumstances, the Petition will aver all 
necessary facts giving rise to the cause of action and 
request that the court “issue a rule directed to” the 
respondent “to show cause why” the relief requested in 
the Petition should not be granted by the Court. 

• The Court will then issue a Rule and set a return date. 
• The Petitioner must then serve the Petition and Rule on 

the Respondent at least 20 days prior to the return date, 
but in this case, may do so by regular mail.
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Notice Practice

Where personal jurisdiction is already 
obtained or is not required, the Petitioner 
may skip the entire process of obtaining a 
Rule to Show Cause by affixing a Notice to 
Plead on the cover sheet, signed by counsel, 
and directed to the Respondent. 

• Local Tip 1: You may still wind up getting a Rule 
issued by the Court, directing a return date for 
service.
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Motions Preparation

42



Required 
Formatting

43

Every motion must begin with a cover sheet substantially in the form provided 
by Allegheny O.C. Rule 1.8

Motions must be double spaced, with no smaller than 12 pt font, on one-sided 
white paper – Pa. O.C. Rule 4.1

Motions must be directed to the judge assigned to the matter as noted on the 
Citation or Rule – Allegheny O.C. Rule 3.1(g)

Local Tip 2: There are four Judges in the Orphans’ Court division that hear 
regular motions. Each judge holds motions court for one week in each month. 
Try to file your motion so that it can be presented during your assigned Judge’s 
motions week. If that’s not possible, your motion may get rescheduled, or it 
will get “referred back” to the assigned judge for presentation after general 
motions court is over.



Required 
Attachments

44

Every motion should include a proposed Order.

Motions must include a Certificate of Service and Notice of Presentation –
Allegheny O.C. Rule 3.1(c) (also, don’t forget your Certificate of Compliance). 

Notices of Presentation: Note that Allegheny O.C. Rule 3.1(b) requires 10-day 
notice to the opposing party “absent an emergency or consent by the opposing 
party.”

Local Tip 3: Be very careful about what you aver as an “emergency.” Generally, 
a genuine belief based on supporting facts that property will be stolen or 
destroyed, or that a right of your client will be lost absent immediate court 
intervention, will suffice as an emergency. Wanting to present a motion 4 days 
after filing it because you have a vacation planned and waited until the last 
minute to do your work, is not an emergency.



Style Suggestions

• Be clear and concise. Stick to one or two sentences per 
numbered paragraph.

• Use defined terms. Get party terms out of the way in the 
introductory paragraph (e.g. “Executor”, “Respondent”, 
“Decedent”, etc.).

• If the Court is well-acquainted with the factual background 
of the case, there is no need to repeat the factual or 
procedural history.

• Make use of argument headings in bold, caps, and/or 
underlined font.

• Parallel citations are unnecessary and make motions longer, 
so it’s best to omit them: citing the Atlantic Reporter is 
plenty. 

• Local Tip 4: Brevity is an art, but it’s also a cardinal virtue in 
the Orphans’ Court division. Try to avoid wordiness, run-on 
sentences, and most importantly, unnecessary exhibits. If 
your exhibits also contain exhibits which are duplicative, 
when defining the document in your motion as “Exhibit __”, 
just add a parenthetical stating (exhibits omitted). 
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How to File Motions
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Where and What to File
City-County Building

• First, motions must be filed with the clerk of the Department of Court 
Records, Wills/Orphans’ Court Division located on the first floor of 
the City-County Building (414 Grant Street) directly to your left upon 
entrance. – Allegheny O.C. Rule 3.1(a)

• Motions can also be e-filed.

• The clerk will need the original motion. If new facts are averred, then 
a new, original, verification must also be appended to the motion and 
filed. 

• Local Tip 5: The best practice is to 
make one copy of your signed original 
(after it’s been scanned) and one cover 
sheet. Bring all three to get time-
stamped by the clerk. The clerk will 
keep the original and return your cover 
sheet.
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Who to Serve and When

The Frick Building

• The Motions Coordinator (Hugh Mulvey) must be provided with a 
copy of the motion at least one (1) day in advance of presentation! 
Allegheny O.C. Rule 3.1(f).

• The Orphans’ Court Division is located directly across the street 
from the City-County Building on the 17th floor of the Frick Building 
(437 Grant Street).

• E-filing your motion does not relieve you of the obligation to provide 
the Motions Coordinator with a copy of the motion at least one (1) 
day in advance of presentation. If Hugh hasn’t received a copy of 
your motion, it will not appear on the judge’s slate for motions 
court, and most likely, will not be heard by the Court.

• Local Tip 6: Do not forget your 
Notice of Presentation. If the notice 
is not attached to the copy provided 
to the Motions Coordinator, how is 
the Court going to know when you 
intend to present your motion? Also, 
do not forget to attach your exhibits! 
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Presentation
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Formalities: 
Manners Matter

• Wait for your case to be called before going to counsel 
table.

• As you approach counsel table, remember to greet the 
Court with a “Good morning Your Honor” and/or “May it 
please the Court.”

• Don’t forget to introduce yourself and state who you 
represent!

• The movant goes first, if you are responding to a motion, 
you will be given the opportunity to defend, but please wait 
your turn.

• Do not forget to say “Thank you Your Honor” after argument 
has ended, even if you didn’t get what you wanted!

• Local Tip 7: The local Orphans’ Court bar prides itself on 
its heightened level of civility. This is not the Civil Division, 
there is no “v.” in caption for a reason. The Orphans’ Court 
Division is primarily a Court of equity. Interruptions, over-
zealousness, and a hostile demeanor will get you no 
where. Be polite, professional, and cordial to opposing 
counsel, even if they refuse to return the favor.
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Argument

• After introductions are over, the first thing out of your mouth 
should be your request for relief (e.g. “Your Honor, my client 
is asking that the Court appoint an additional fiduciary 
because…”

• Provide the Court with the necessary background for why 
you are asking for the requested relief and provide the 
applicable law as outlined in your motion.

• Get to the point as quickly as possible and be prepared for 
questions from the Court. It should go without saying, but 
don’t interrupt the Judge.

• Allow the other side their time for response, making mental 
note of each point of contention with which you disagree, 
and mentally prepare your reply.

• Make your reply to the Court, finishing your argument with 
repeating your request for relief. 

• Local Tip 8: The Court may forget to allow you a moment to 
reply to the opposing party’s response. If that happens, feel 
free to request “if I may have just a moment to reply to that 
Your Honor” and the request will usually be granted. 
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Important 
Considerations

• If feasible, bring your entire file, not just the motion and any 
response.

• Research, Research, Research: Know the Applicable Law.

• Above all: BE PREPARED

• Local Tip 9: Fiduciary litigation can often be tricky. Do not rely on 
your instincts. The black-letter law in this area will often surprise 
you, especially if you are primarily a civil litigator. Many 
participants often play the roles of both fiduciary and 
beneficiary. Practitioners must be vigilant and always on the look 
out for conflicting interests.
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Peeking Over the 
Bench

53



Important 
Considerations

• Know what needs to be presented, and what doesn’t.

• Generally, motions and uncontested petitions need to 
be presented in motions court. – Allegheny O.C. Rule 
3.1(e)

• Don’t mail/fax motions to the Judge – they need to be filed.

• Can you present your motion by phone? NO!
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Orphans’ Court Division 
Custody of Exhibits in 

Court Proceedings
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Rule 5102.2

The Rules Committee has implemented rules in 
many of the Court’s divisions regarding exhibits 
used at trial and the persons responsible for 
retaining such. 

• Rule 5102.2: Describes that at the outset of all court 
proceeding, parties will now be required to identify by 
name, on the record, an individual who will be required 
to serve as that party’s custodian of exhibits.

• If the party is pro se and the Court determines that 
he/she is unable to perfume the duties of a custodian, 
the Court will assume the duties of that party during 
the trial.
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Custodian Duties – During and 
Throughout the Court 

Proceedings
• Secure and maintain all documentary exhibits, 

photographs, and photographs of non-
documentary exhibits. 

• Includes during breaks and recesses. 
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Custodian Duties –
After the Court 
Proceedings

• Take custody and retain all documentary exhibits, 
photographs, and photographs of non-
documentary exhibits offered into evidence, 
whether admitted or not admitted during the 
court proceedings. 

• File all documentary exhibits, photographs, and 
photographs of non-documentary exhibits with 
the Department of Court Records within five 
business days of the conclusion of the Court 
Proceedings unless otherwise directed by the 
Court. 
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Custodian Duties 
– After the Court 
Proceedings

• Maintain all non-documentary exhibits as directed 
by the Court, or as agreed by the parties. 

• The Court custodian must confirm that the 
custodian designated by each party has complied 
with filing requirements. 

• If the designated custodian fails to comply, 
the Court custodian will notify the Court, who 
may impose sanctions. 
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Considerations

A good practice may be to have 
court staff, either the tip staff or 
court reporter, hold the exhibits 
during the trial to avoid confusion 
and confrontation. This is particularly 
important as many times the court 
reporter utilizes information 
contained in the exhibits for spelling 
of names or other data, in the event 
that a transcript would need to be 
produced.
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Questions?

Michelle Ross  
mross@leechtishman.com

Samantha Gagliardo  
samantha.gagliardo@dentons.com

Todd Jordan  
TJordan@williamscoulson.com

Dan Seibel 
dseibel@citronalex.com

Carol Sikov-Gross  
csikovgross@sikovandlove.com


