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DOMESTIC RELATIONS CODE (23 PA.C.S.) AND JUDICIAL CODE (42
PA.C.S.) - OMNIBUS AMENDMENTS

 Act of Apr. 15, 2024, P.L. 24, No. 8 Cl. 23
Session of 2024

No. 2024-8
 
SB 55
 

AN ACT
 
Amending Titles 23 (Domestic Relations) and 42 (Judiciary and

Judicial Procedure) of the Pennsylvania Consolidated Statutes,
in child custody, further providing for definitions, for award
of custody, for factors to consider when awarding custody, for
consideration of criminal conviction, for guardian ad litem for
child, for counsel for child and for award of counsel fees,
costs and expenses; and, in Administrative Office of
Pennsylvania Courts, providing for child abuse and domestic
abuse education and training program for judges and court
personnel.

 
The General Assembly of the Commonwealth of Pennsylvania hereby

enacts as follows:
 

Section 1.  The General Assembly finds and declares as follows:
(1)  The Commonwealth has a duty to protect all children in

this Commonwealth, and all three branches of the State
government play important roles in fulfilling that duty.

(2)  Domestic abuse is a pattern of abuse within the family
or household and can include abuse of a partner, spouse, child
or pet.

(3)  Although abusers often use physical violence as one of
the tactics to commit domestic abuse, these tactics are not
necessarily physical or illegal.

(4)  These tactics can include verbal, emotional,
psychological and economic abuse, isolation, threats,
controlling behaviors, monitoring, litigation abuse and threats
to seek or demands for custody or joint custody to pressure the
partner to return or punish the partner for leaving.

(5)  The health and safety of all children in this
Commonwealth must be the first priority in all decisions
concerning child custody.

(6)  It is the intent of the General Assembly to ensure
that in all cases and controversies before the courts involving
questions of child custody, the health, safety and welfare of
the child are protected and regarded as issues of paramount
importance.
Section 2.  The definition of "abuse" in section 5322(a) of

Title 23 of the Pennsylvania Consolidated Statutes is amended and
the subsection is amended by adding definitions to read:
§ 5322.  Definitions.

(a)  This chapter.--The following words and phrases when used
in this chapter shall have the meanings given to them in this
subsection unless the context clearly indicates otherwise:

"Abuse."  As follows:
(1)  As defined in section 6102 (relating to definitions).

The term includes the crime of stalking pursuant to 18 Pa.C.S.
§ 2709.1 (relating to stalking).

(2)  The term does not include the justified use of force
in self-protection or for the protection of other persons in
accordance with 18 Pa.C.S. § 505 (relating to use of force in
self-protection) by a party in response to abuse or domestic
abuse by the other party.
* * *



"Household member."  A spouse or an individual who has been a
spouse, an individual living as a spouse or who lived as a spouse,
a parent or child, another individual related by consanguinity or
affinity, a current or former sexual or intimate partner, an
individual who shares biological parenthood or any other person,
who is currently sharing a household with the child or a party.

* * *
"Nonprofessional supervised physical custody."  Custodial time

during which an adult, designated by the court or agreed upon by
the parties, monitors the interaction between the child and the
individual with those rights.

* * *
"Professional supervised physical custody."  Custodial time

during which a professional, with education and training on the
dynamics of domestic violence, sexual assault, child abuse, trauma
and the impact of domestic violence on children, oversees the
interaction between the child and the individual with those
custody rights and promotes the safety of the child during the
interaction.

* * *
"Safety of the child."  The term includes, but is not limited

to, the physical, emotional and psychological well-being of the
child.

* * *
"Temporary housing instability."  A period not to exceed six

months from the date of the last incident of abuse as determined
by a court.

* * *
Section 3.  Sections 5323(e), 5328(a), 5329(a) and 5334(c) of

Title 23 are amended and the sections are amended by adding
subsections to read:
§ 5323.  Award of custody.

* * *
(e)  Safety conditions.--

(1)  After considering the factors under [section 5328(a)
(2)] sections 5328, 5329 (relating to consideration of criminal
conviction), 5329.1 (relating to consideration of child abuse
and involvement with protective services) and 5330 (relating to
consideration of criminal charge), if the court finds [that
there is an ongoing] a history of abuse of the child or a
household member by a party or a present risk of harm to the
child or an abused party and awards any form of custody to a
party who committed the abuse or who has a household member who
committed the abuse, the court shall include in the custody
order:

(i)  The safety conditions [designed], restrictions or
safeguards as reasonably necessary to protect the child or
the abused party.

(ii)  The reason for imposing the safety conditions,
restrictions or safeguards, including an explanation why
the safety conditions, restrictions or safeguards are in
the best interest of the child or the abused party.

(iii)  The reasons why unsupervised physical custody is
in the best interest of the child if the court finds that
past abuse was committed by a party.
(2)  If supervised contact is ordered, there shall be a

review of the risk of harm and need for continued supervision
upon petition of the party. The safety conditions, restrictions
or safeguards may include any of the following:

(i)  Nonprofessional supervised physical custody.
(ii)  Professional supervised physical custody.
(iii)  Limitations on the time of day that physical

custody is permitted or on the number of hours of physical
custody and the maximum number of hours of physical custody
permitted per day or per week.

(iv)  The appointment of a qualified professional
specializing in programming relating to the history of
abuse or risk of harm to provide batterer's intervention



and harm prevention programming. Batterer's intervention
and harm prevention programming may include programming
designed to rehabilitate the offending individual,
including prioritizing a batterer's intervention and harm
prevention program, if available, or the impacts of
physical, sexual or domestic abuse on the victim. The court
may order an evaluation by the appointed qualified
professional under this paragraph to determine whether
additional programming is necessary.

(v)  Limitations on legal custody.
(vi)  Any other safety condition, restriction or

safeguard as necessary to ensure the safety of the child or
to protect a household member.

(e.1)  Supervised physical custody.--If a court finds by a
preponderance of the evidence that there is an ongoing risk of
abuse of the child, there shall be a rebuttable presumption that
the court shall only allow supervised physical custody between the
child and the party who poses the risk of abuse. A court may find
that an indicated report for physical or sexual abuse under
Chapter 63 (relating to child protective services) is a basis for
a finding of abuse under this subsection only after a de novo
review of the circumstances leading to the indicated report. When
awarding supervised physical custody under this subsection, the
court shall favor professional supervised physical custody. The
court may award nonprofessional supervised physical custody if:

(1)  the court determines that professional supervised
physical custody is not available within a reasonable distance
of the parties or the court determines that the party requiring
supervised physical custody is unable to pay for the
professional supervised physical custody; and

(2)  the court designates an adult to supervise the
custodial visits who has appeared in person before the court,
the individual executes an affidavit of accountability and the
court makes finding, on the record, that the individual is
capable of promoting the safety of the child.
* * *

§ 5328.  Factors to consider when awarding custody.
(a)  Factors.--In ordering any form of custody, the court shall

determine the best interest of the child by considering all
relevant factors, giving substantial weighted consideration to
[those] the factors specified under paragraphs (1), (2), (2.1) and
(2.2) which affect the safety of the child, including the
following:

[(1)  Which party is more likely to encourage and permit
frequent and continuing contact between the child and another
party.]

(1)  Which party is more likely to ensure the safety of the
child.

(2)  The present and past abuse committed by a party or
member of the party's household, [whether there is a continued
risk of harm to the child or an abused party and which party
can better provide adequate physical safeguards and supervision
of the child.] which may include past or current protection
from abuse or sexual violence protection orders where there has
been a finding of abuse.

(2.1)  The information set forth in section 5329.1(a)
(relating to consideration of child abuse and involvement with
protective services).

(2.2)  Violent or assaultive behavior committed by a party.
(2.3)  Which party is more likely to encourage and permit

frequent and continuing contact between the child and another
party if contact is consistent with the safety needs of the
child.

(3)  The parental duties performed by each party on behalf
of the child.

(4)  The need for stability and continuity in the child's
education, family life and community life, except if changes
are necessary to protect the safety of the child or a party.



(5)  The availability of extended family.
(6)  The child's sibling relationships.
(7)  The well-reasoned preference of the child, based on

the child's developmental stage, maturity and judgment.
(8)  The attempts of a [parent] party to turn the child

against the other [parent] party, except in cases of [domestic
violence] abuse where reasonable safety measures are necessary
to protect the safety of the child [from harm]. A party's
reasonable concerns for the safety of the child and the party's
reasonable efforts to protect the child shall not be considered
attempts to turn the child against the other party. A child's
deficient or negative relationship with a party shall not be
presumed to be caused by the other party.

(9)  Which party is more likely to maintain a loving,
stable, consistent and nurturing relationship with the child
adequate for the child's emotional needs.

(10)  Which party is more likely to attend to the daily
physical, emotional, developmental, educational and special
needs of the child.

(11)  The proximity of the residences of the parties.
(12)  Each party's availability to care for the child or

ability to make appropriate child-care arrangements.
(13)  The level of conflict between the parties and the

willingness and ability of the parties to cooperate with one
another. A party's effort to protect a child or self from abuse
by another party is not evidence of unwillingness or inability
to cooperate with that party.

(14)  The history of drug or alcohol abuse of a party or
member of a party's household.

(15)  The mental and physical condition of a party or
member of a party's household.

(16)  Any other relevant factor.
(a.1)  Exception.--A factor under subsection (a) shall not be

adversely weighed against a party if the circumstances related to
the factor were in response to abuse or necessary to protect the
child or the abused party from harm and the party alleging abuse
does not pose a risk to the safety of the child at the time of the
custody hearing. Temporary housing instability as a result of
abuse shall not be considered against the party alleging abuse.

(a.2)  Determination.--No single factor under subsection (a)
shall by itself be determinative in the awarding of custody. The
court shall examine the totality of the circumstances, giving
weighted consideration to the factors that affect the safety of
the child, when issuing a custody order that is in the best
interest of the child.

* * *
§ 5329.  Consideration of criminal conviction.

(a)  Offenses.--Where a party seeks any form of custody, the
court shall consider whether that party or member of that party's
household has been convicted of or has pleaded guilty or no
contest to any of the offenses in this section or an offense in
another jurisdiction substantially equivalent to any of the
offenses in this section. The court shall consider such conduct
and determine that the party does not pose a threat of harm to the
child before making any order of custody to that party when
considering the following offenses:

18 Pa.C.S. Ch. 25 (relating to criminal homicide).
18 Pa.C.S. § 2701 (relating to simple assault).
18 Pa.C.S. § 2702 (relating to aggravated assault).
18 Pa.C.S. § 2705 (relating to recklessly endangering another

person).
18 Pa.C.S. § 2706 (relating to terroristic threats).
18 Pa.C.S. § 2709.1 (relating to stalking).
18 Pa.C.S. § 2718 (relating to strangulation).
18 Pa.C.S. § 2901 (relating to kidnapping).
18 Pa.C.S. § 2902 (relating to unlawful restraint).
18 Pa.C.S. § 2903 (relating to false imprisonment).



18 Pa.C.S. § 2904 (relating to interference with custody of
children).

18 Pa.C.S. § 2910 (relating to luring a child into a motor
vehicle or structure).

18 Pa.C.S. Ch. 30 (relating to human trafficking).
18 Pa.C.S. § 3121 (relating to rape).
18 Pa.C.S. § 3122.1 (relating to statutory sexual assault).
18 Pa.C.S. § 3123 (relating to involuntary deviate sexual

intercourse).
18 Pa.C.S. § 3124.1 (relating to sexual assault).
18 Pa.C.S. § 3125 (relating to aggravated indecent assault).
18 Pa.C.S. § 3126 (relating to indecent assault).
18 Pa.C.S. § 3127 (relating to indecent exposure).
18 Pa.C.S. § 3129 (relating to sexual intercourse with animal).
18 Pa.C.S. § 3130 (relating to conduct relating to sex

offenders).
18 Pa.C.S. § 3301 (relating to arson and related offenses).
18 Pa.C.S. § 4302 (relating to incest).
18 Pa.C.S. § 4303 (relating to concealing death of child).
18 Pa.C.S. § 4304 (relating to endangering welfare of

children).
18 Pa.C.S. § 4305 (relating to dealing in infant children).
18 Pa.C.S. § 5533 (relating to cruelty to animal).
18 Pa.C.S. § 5534 (relating to aggravated cruelty to animal).
18 Pa.C.S. § 5543 (relating to animal fighting).
18 Pa.C.S. § 5544 (relating to possession of animal fighting

paraphernalia).
18 Pa.C.S. § 5902(b) or (b.1) (relating to prostitution and

related offenses).
18 Pa.C.S. § 5903(c) or (d) (relating to obscene and other

sexual materials and performances).
18 Pa.C.S. § 6301 (relating to corruption of minors).
18 Pa.C.S. § 6312 (relating to sexual abuse of children).
18 Pa.C.S. § 6318 (relating to unlawful contact with minor).
18 Pa.C.S. § 6320 (relating to sexual exploitation of

children).
Section 6114 (relating to contempt for violation of order or

agreement).
The former 75 Pa.C.S. § 3731 (relating to driving under

influence of alcohol or controlled substance).
75 Pa.C.S. Ch. 38 (relating to driving after imbibing alcohol

or utilizing drugs).
Section 13(a)(1) of the act of April 14, 1972 (P.L.233, No.64),

known as The Controlled Substance, Drug, Device and Cosmetic Act,
to the extent that it prohibits the manufacture, sale or delivery,
holding, offering for sale or possession of any controlled
substance or other drug or device.

(a.1)  Determination.--A criminal conviction specified under
subsection (a) shall not by itself be determinative in the
awarding of custody. The court shall examine the totality of the
circumstances when issuing a custody order that is in the best
interest of the child.

* * *
§ 5334.  Guardian ad litem for child.

* * *
(c)  Abuse.--If substantial allegations of abuse [of the child]

are made, the court [shall] may appoint a guardian ad litem for
the child if:

(1)  counsel for the child is not appointed under section
5335 (relating to counsel for child); [or] and

(2)  the court is satisfied that the relevant information
will be presented to the court only with such appointment.
* * *
(f)  Education and training.--A court appointing a guardian ad

litem under this section shall make reasonable efforts to appoint
a guardian ad litem who received evidence-based education and
training relating to child abuse, including child sexual abuse,



domestic abuse education and the effect of child sexual abuse and
domestic abuse on children.

Section 4.  Sections 5335(b) and 5339 of Title 23 are amended
to read:
§ 5335.  Counsel for child.

* * *
(b)  Abuse.--Substantial allegations of abuse [of the child]

constitute a reasonable basis for appointing counsel for the
child.

* * *
§ 5339.  Award of counsel fees, costs and expenses.

Under this chapter, a court may award reasonable interim or
final counsel fees, costs and expenses to a party if the court
finds that the conduct of another party was obdurate, vexatious,
repetitive or in bad faith. This section may not apply if that
party engaged the judicial process in good faith to protect the
child from harm.

Section 5.  Title 42 is amended by adding a section to read:
§ 1908.  Child abuse and domestic abuse education and training

program for judges and court personnel.
(a)  Program.--The Administrative Office of Pennsylvania Courts

may develop and implement an ongoing education and training
program for judges, magisterial district judges and relevant court
personnel, including guardians ad litem, counsel for children,
masters and mediators regarding child abuse. The education and
training program shall include all aspects of the maltreatment of
children, including all of the following:

(1)  Sexual abuse.
(2)  Physical abuse.
(3)  Psychological and emotional abuse.
(4)  Implicit and explicit bias.
(5)  Trauma and neglect.
(6)  The impact of child abuse and domestic violence on

children.
(b)  Best practices.--The education and training program under

subsection (a) shall include the latest best practices from
evidence-based, peer-reviewed research by recognized experts,
including Statewide family violence experts, in the types of child
abuse specified under subsection (a). The Administrative Office of
Pennsylvania Courts shall design the education and training
program under subsection (a) to educate and train relevant court
personnel on all of the factors listed under 23 Pa.C.S. § 5328(a)
(relating to factors to consider when awarding custody) and
improve the ability of courts to make appropriate custody
decisions that are in the best interest of the child, including
education and training regarding the impact of child abuse,
domestic abuse and trauma on a victim, specifically a child, and
situations when one party attempts to turn a child against another
party.

(c)  Federal grant funding.--The Administrative Office of
Pennsylvania Courts shall design the education and training
program under subsection (a) to conform with the requirements for
increased Federal grant funding under 34 U.S.C. § 10446(k)
(relating to State grants).

Section 6.  This act shall take effect in 120 days.
 
APPROVED--The 15th day of April, A.D. 2024.
 
JOSH SHAPIRO



Glover v. Junior, 306 A.3d 899 (2023)
2023 PA Super 261

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1

306 A.3d 899
Superior Court of Pennsylvania.

Chanel GLOVER, Appellant

v.

Nicole JUNIOR

No. 1369 EDA 2022
|

Argued August 9, 2023
|

Filed December 11, 2023

Synopsis
Background: Biological mother filed for divorce from
her same-sex spouse, and spouse filed petition for pre-
birth establishment of parentage of child that the married
couple had conceived through in vitro fertilization (IVF)
treatment during their marriage. The Court of Common
Pleas, Philadelphia County, Domestic Relations Division, No.
D22048480, Daniel R. Sulman, J., found that mother's spouse
had a contract-based right to parentage, and mother appealed.

Holdings: The Superior Court, No. 1369 EDA 2022, Bowes,
J., held that:

[1] court of common pleas had subject matter jurisdiction
over same-sex spouse's petition for pre-birth establishment of
parentage;

[2] trial court did not abuse its discretion in failing to apply
marital presumption doctrine when ruling on spouse's petition
for pre-birth establishment of parentage;

[3] spouse established contract-based right to parentage of
child;

[4] mother's actions and representations regarding child's
anticipated parentage were grounds under doctrine of
equitable estoppel to preclude her from challenging spouse's
parentage of child; and

[5] as matter of first impression, record supported finding of
parentage by intent with respect to same-sex spouse's petition
for pre-birth establishment of parentage of child.

Affirmed.

Olson, Dubow, Kunselman, McLaughlin, and McCaffery JJ.,
joined the opinion.

Panella, President Judge, and Murray, J., concurred in result.

King, J., filed concurring opinion in which Panella, President
Judge, and Murray, J., joined.

West Headnotes (33)

[1] Courts Jurisdiction of Cause of Action
106 Courts
106I Nature, Extent, and Exercise of Jurisdiction
in General
106I(A) In General
106k3 Jurisdiction of Cause of Action
106k4 In general
“Subject matter jurisdiction” concerns the court's
authority to consider cases of a given nature and
grant the type of relief requested.

[2] Courts Jurisdiction of Cause of Action
106 Courts
106I Nature, Extent, and Exercise of Jurisdiction
in General
106I(A) In General
106k3 Jurisdiction of Cause of Action
106k4 In general
“Subject matter jurisdiction” is defined as the
power of the court to hear cases of the class to
which the case before the court belongs, that is,
to enter into inquiry, whether or not the court may
ultimately grant the relief requested.

[3] Appeal and Error Subject-matter
jurisdiction
30 Appeal and Error
30XVI Review
30XVI(D) Scope and Extent of Review
30XVI(D)3 Procedural Matters in General
30k3210 Jurisdiction
30k3212 Subject-matter jurisdiction
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Challenge to trial court's subject matter
jurisdiction raises a question of law, and as such,
appellate court's standard of review is de novo,
and its scope of review is plenary.

[4] Courts Pennsylvania
106 Courts
106III Courts of General Original Jurisdiction
106III(B) Courts of Particular States
106k151 Pennsylvania
Various divisions of Pennsylvania's courts
of common pleas have unlimited original
jurisdiction over all proceedings in
Commonwealth, unless otherwise provided by
law. 42 Pa. Cons. Stat. Ann. § 931(a).

[5] Parent and Child Jurisdiction
285 Parent and Child
285II Proceedings to Determine Parentage
285II(A) In General
285k148 Jurisdiction
285k149 In general
Courts of common pleas are competent to
entertain parentage claims.

[6] Courts Pennsylvania
106 Courts
106III Courts of General Original Jurisdiction
106III(B) Courts of Particular States
106k151 Pennsylvania
Court of common pleas had subject matter
jurisdiction over same-sex spouse's petition for
pre-birth establishment of parentage of child that
the spouse and biological mother had conceived
through in vitro fertilization (IVF) treatment
during their marriage; court of common pleas
was competent to entertain parentage claims. 23
Pa. Cons. Stat. Ann. § 3104; 42 Pa. Cons. Stat.
Ann. § 931(a).

[7] Parent and Child Presentation and
reservation in lower court of grounds of review
285 Parent and Child
285II Proceedings to Determine Parentage
285II(A) In General

285k177 Appeal or Review
285k182 Presentation and reservation in lower
court of grounds of review
Biological mother's non-jurisdiction challenge
to her same-sex spouse's petition for pre-
birth establishment of parentage of child that
the married couple had conceived through in
vitro fertilization (IVF) treatment during their
marriage was waived for appeal since mother
failed to raise it during the evidentiary hearing.
Pa. R. App. P. 302(a).

[8] Courts Pennsylvania
106 Courts
106III Courts of General Original Jurisdiction
106III(B) Courts of Particular States
106k151 Pennsylvania
Court of common pleas had authority pursuant
to statute governing bases of jurisdiction in
divorce cases to confront same-sex spouse's
petition for pre-birth establishment of parentage
of child that spouse and biological mother had
conceived through in vitro fertilization (IVF)
treatment during their marriage, rule on merits
of the matters at hand, and grant requested
relief; to extent that biological mother's divorce
complaint did not specifically plead custody
or parentage, as allegedly required to trigger
statute, in light of circumstances of case and
significance of parentage issue to both parties,
court of common pleas acted squarely within
equitable powers conferred by statutory catchall
provision granting courts in matrimonial cases
full equity and jurisdiction to protect the interests
of the parties. 23 Pa. Cons. Stat. Ann. §§ 3104,
3323(f).

[9] Parent and Child Scope and extent of
review
285 Parent and Child
285II Proceedings to Determine Parentage
285II(A) In General
285k177 Appeal or Review
285k183 Scope and extent of review
Appellate courts review orders relating to
parentage for an abuse of discretion or an error
of law.



Glover v. Junior, 306 A.3d 899 (2023)
2023 PA Super 261

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 3

[10] Parent and Child Presumptions and
Burden of Proof
285 Parent and Child
285III Evidence of Parentage
285III(A) In General
285k203 Presumptions and Burden of Proof
285k204 In general
Pursuant to “marital presumption doctrine,”
generally, a child conceived or born during
the marriage is presumed to be the child of
the marriage, and this presumption is one
of the strongest presumptions of the law of
Pennsylvania.

[11] Appeal and Error Theory and Grounds of
Decision Below and on Review
30 Appeal and Error
30XVI Review
30XVI(H) Theory and Grounds of Decision
Below and on Review
30k4061 In general
Appellate court can affirm trial court order for
any reason supported by the certified record.

[12] Parent and Child Presumptions and
Burden of Proof
285 Parent and Child
285III Evidence of Parentage
285III(A) In General
285k203 Presumptions and Burden of Proof
285k204 In general
Marital presumption doctrine holding that child
conceived or born during the marriage is
presumed to be the child of the marriage is
equally applicable to same-sex and opposite-sex
spouses.

[13] Parent and Child Presumptions and
Burden of Proof
285 Parent and Child
285III Evidence of Parentage
285III(A) In General
285k203 Presumptions and Burden of Proof
285k204 In general

Marital presumption doctrine holding that child
conceived or born during the marriage is
presumed to be the child of the marriage is not
applicable when there is no longer an intact
family or a marriage to preserve, given that
purpose of the marital presumption is to preserve
the inviolability of the intact marriage.

[14] Parent and Child Presumptions and
Burden of Proof
285 Parent and Child
285III Evidence of Parentage
285III(A) In General
285k203 Presumptions and Burden of Proof
285k204 In general
Trial court did not abuse its discretion in
failing to apply marital presumption doctrine,
holding that child conceived or born during
marriage was presumed to be child of marriage,
when ruling on same-sex spouse's petition for
pre-birth establishment of parentage of child
that she and biological mother had conceived
through in vitro fertilization (IVF) treatment
during their marriage; biological mother and
her same-sex spouse had been married for
seven months when child was conceived, but
they separated prior to child's birth, mother
initiated divorce proceedings before spouse
filed petition, divorce remained pending when
court determined parentage issue, and employing
marital presumption would not serve purpose of
doctrine, i.e., to preserve intact marriage.

[15] Parent and Child Presumptions and
Burden of Proof
285 Parent and Child
285III Evidence of Parentage
285III(A) In General
285k203 Presumptions and Burden of Proof
285k204 In general
Onset of the divorce proceedings is not
determinative of whether marital presumption
doctrine, holding that child conceived or born
during the marriage is presumed to be child of
marriage, applies when marriage has not yet been
dissolved when parentage is placed at issue.
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[16] Parent and Child Scope and extent of
review
285 Parent and Child
285II Proceedings to Determine Parentage
285II(A) In General
285k177 Appeal or Review
285k183 Scope and extent of review
Whether individuals can enter into an
enforceable agreement to determine parentage
and parental rights involves a legal question that
appellate courts review de novo, and appellate
court's scope of review is plenary.

[17] Contracts Certainty as to Subject-Matter
Contracts Necessity of assent
Contracts Necessity in general
95 Contracts
95I Requisites and Validity
95I(A) Nature and Essentials in General
95k9 Certainty as to Subject-Matter
95k9(1) In general
95 Contracts
95I Requisites and Validity
95I(B) Parties, Proposals, and Acceptance
95k15 Necessity of assent
95 Contracts
95I Requisites and Validity
95I(D) Consideration
95k47 Necessity in general
Whether oral or written, a contract requires
three essential elements: (1) mutual assent; (2)
consideration; and (3) sufficiently definite terms.

[18] Contracts Certainty as to Subject-Matter
95 Contracts
95I Requisites and Validity
95I(A) Nature and Essentials in General
95k9 Certainty as to Subject-Matter
95k9(1) In general
Agreement is expressed with sufficient clarity if
the parties intend to make a contract and there is
a reasonably certain basis upon which a court can
provide an appropriate remedy.

[19] Contracts Certainty as to Subject-Matter

95 Contracts
95I Requisites and Validity
95I(A) Nature and Essentials in General
95k9 Certainty as to Subject-Matter
95k9(1) In general
Not every term of a contract must always be
stated in complete detail.

[20] Contracts Certainty as to Subject-Matter
Contracts Agreement to make contract in
future;  negotiations in general
95 Contracts
95I Requisites and Validity
95I(A) Nature and Essentials in General
95k9 Certainty as to Subject-Matter
95k9(1) In general
95 Contracts
95I Requisites and Validity
95I(B) Parties, Proposals, and Acceptance
95k25 Agreement to make contract in future; 
 negotiations in general
If the parties have agreed on the essential terms,
the contract is enforceable even though recorded
only in an informal memorandum that requires
future approval or negotiation of incidental
terms.

[21] Contracts Terms implied as part of
contract
95 Contracts
95II Construction and Operation
95II(A) General Rules of Construction
95k168 Terms implied as part of contract
In the event that an essential term is not clearly
expressed in parties' writing, but the parties’
intent concerning that term is otherwise apparent,
the court may infer the parties’ intent from other
evidence and impose a term consistent with it.

[22] Contracts Application to Contracts in
General
Contracts Rewriting, remaking, or
revising contract
95 Contracts
95II Construction and Operation
95II(A) General Rules of Construction
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95k143 Application to Contracts in General
95k143(1) In general
95 Contracts
95II Construction and Operation
95II(A) General Rules of Construction
95k143 Application to Contracts in General
95k143(3) Rewriting, remaking, or revising
contract
Court must construe written contract only as
written and may not modify the plain meaning
under the guise of interpretation.

[23] Contracts Construing instruments together
95 Contracts
95II Construction and Operation
95II(A) General Rules of Construction
95k164 Construing instruments together
When several instruments are made as part of one
transaction, they will be read together, and each
will be construed with reference to the other, and
this is so although the instruments may have been
executed at different times and do not in terms
refer to each other.

[24] Parent and Child Spouses or other
partners of donors and carriers
285 Parent and Child
285IV Assisted Reproduction;  Surrogate
Parenting
285k246 Spouses or other partners of donors and
carriers
Biological mother's same-sex spouse established
contract-based right to parentage of child that
they had conceived through in vitro fertilization
(IVF) treatment during their marriage, as
evidenced by couple's collective intent and
shared cost in conceiving child via assisted
reproductive technologies (ART); insofar as
spouse was required to, and did, in fact, initial
or sign as “partner” substantive pages of couple's
IVF agreement with fertility clinic, spouse
was party to that contract, and by executing
contract, spouse assumed financial obligation
of participating in fertility program, a cost that
couple split equally, and record demonstrated
parties’ mutual assent, actions in furtherance of
the sufficiently definite terms of the agreement,
and consideration.

[25] Parent and Child Parentage and
legitimacy in general
285 Parent and Child
285I In General
285k102 Parentage and legitimacy in general
Parentage is typically established biologically or
through formal adoption.

[26] Parent and Child Donors of biological
material;  status, rights, duties, and liabilities
285 Parent and Child
285IV Assisted Reproduction;  Surrogate
Parenting
285k244 Donors of biological material;  status,
rights, duties, and liabilities
In cases involving assisted reproductive
technologies (ART), contracts regarding the
parental status of the biological contributors
must be honored in order to prohibit restricting a
person's reproductive options.

[27] Contracts Agreement for Benefit of Third
Person
95 Contracts
95II Construction and Operation
95II(B) Parties
95k185 Rights Acquired by Third Persons
95k187 Agreement for Benefit of Third Person
95k187(1) In general
Following considerations are relevant to court's
determination concerning whether an individual
is a third party beneficiary to a contract: (1)
the recognition of the beneficiary's right must
be appropriate to effectuate the intention of the
parties; and (2) the performance must satisfy an
obligation of the promisee to pay money to the
beneficiary or the circumstances indicate that
the promisee intends to give the beneficiary the
benefit of the promised performance.

[28] Health Birth certificates
198H Health
198HII Public Health
198Hk395 Records, Reports, and Disclosure
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198Hk397 Birth certificates
Biological parent's spouse is automatically listed
as the other parent on the birth certificate.

[29] Parent and Child Spouses or other
partners of donors and carriers
285 Parent and Child
285IV Assisted Reproduction;  Surrogate
Parenting
285k246 Spouses or other partners of donors and
carriers
Biological mother's actions and representations
regarding the child's anticipated parentage
were grounds under the doctrine of
equitable estoppel to preclude her from
challenging her same-sex spouse's parentage
of child that they had conceived through
in vitro fertilization (IVF) treatment
during their marriage; mother's actions and
representations throughout the technologically-
assisted pregnancy demonstrated her assent to
her spouse's parentage of child, and record bore
out spouse's detrimental reliance and endurance
of severe prejudice if mother was permitted to
deny parentage at this juncture.

[30] Parent and Child To deny or disestablish
paternity;  paternity by estoppel
285 Parent and Child
285I In General
285k118 Estoppel and Waiver
285k120 To deny or disestablish paternity; 
 paternity by estoppel
In simplistic terms, the doctrine of equitable
estoppel upon which paternity by estoppel is
based is one of fundamental fairness, such that
it prevents a party from taking a position that is
inconsistent to a position previously taken and
thus disadvantageous to the other party.

[31] Estoppel Nature and Application of
Estoppel in Pais
156 Estoppel
156III Equitable Estoppel
156III(A) Nature and Essentials in General

156k52 Nature and Application of Estoppel in
Pais
156k52(1) In general
Equitable estoppel binds a party to the
implications created by their words, deeds or
representations.

[32] Parent and Child Spouses or other
partners of donors and carriers
285 Parent and Child
285IV Assisted Reproduction;  Surrogate
Parenting
285k246 Spouses or other partners of donors and
carriers
Record supported a finding of parentage by
intent with respect to same-sex spouse's petition
for pre-birth establishment of parentage of child
that she and biological mother had conceived
through in vitro fertilization (IVF) treatment
during their marriage; biological mother had
consistently represented over 13 month period
that she intended to share with her spouse
parentage of the couple's child conceived
through assisted reproductive technologies
(ART), mother had contracted with fertility clinic
and she assented to identifying her spouse as “co-
intended parent” and “partner,” respectively, and
even after doubting her romantic commitment to
spouse, mother continued to pursue pregnancy
with spouse's financial assistance and shared
emotional burden.

[33] Courts Previous Decisions as Controlling
or as Precedents
106 Courts
106II Establishment, Organization, and Procedure
106II(G) Rules of Decision
106k88 Previous Decisions as Controlling or as
Precedents
106k89 In general
When superior court is addressing a matter of
first impression, which, by definition, means
there is an absence of clear precedent, superior
court's role as an intermediate appellate court is
to resolve the issue, as superior court predicts
how Supreme Court would address it.
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*903  Appeal from the Order Entered May 4, 2022, In the
Court of Common Pleas of Philadelphia County, Domestic
Relations, at No(s): D22048480, Daniel R. Sulman, J.
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BEFORE: PANELLA, P.J., BOWES, J., OLSON,
J., DUBOW, J., KUNSELMAN, J., MURRAY, J.,
McLAUGHLIN, J., KING, J., and McCAFFERY, J.

Opinion

OPINION BY BOWES, J.:

Chanel Glover appeals from the domestic relations court
order granting Nicole Junior's petition for pre-birth
establishment of parentage of the child that the married
couple conceived through in vitro fertilization (“IVF”)

treatment during their marriage.1 Glover challenges the trial
court's finding that her spouse had a contract-based right to
parentage. For the following reasons, we affirm.

Junior and Glover met during 2019 and married in January
2021 while living in California. Even prior to the marriage,
the couple discussed starting a family through *904  IVF.
In February 2021, the couple entered into an agreement with
Fairfax Cryobank for donated sperm. Glover is listed as the
“Intended Parent” and Junior the “co-intended Parent.” See
Fairfax Cryobank Contract, 2/3/21, at 1, 5. In accordance
with the Fairfax Cryobank contract, the couple collectively
selected a sperm donor from Fairfax Cryobank based
specifically on the donor's physical appearance, interests, and
area of origin.

The couple moved to Pennsylvania in April of 2021, and
in July 2021, Junior and Glover signed an IVF agreement
with Reproductive Medicine Associates (“RMA”). Glover
signed the agreement as the “Patient” and Junior executed it
as the “Partner.” See RMA Agreement, 7/11/21, at 9. Using
Glover's eggs and the sperm from Fairfax Cryobank, the
couple conceived a son in August 2021, with a due date of
May 18, 2022. The couple mutually decided on a name for
the child, hired a doula, and retained the Jerner Law Group,
P.C., in anticipation of Junior's “Confirmatory Step-Parent

Adoption” of their son. See Engagement Letter, 10/13/21 at
1; N.T., 5/3/22, at Exhibits J, M, and V. The doula contract
identified both parties as “Client.” N.T., 5/3/22, Exhibit M at
unnumbered 6. Likewise, both women signed the attorney's
engagement letter agreeing to the joint representation and the
terms of payment. See Engagement Letter, 10/13/21; N.T.,
5/3/22, Exhibit J at unnumbered 7-9. Thereafter, on December
5, 2021, the parties each signed affidavits memorializing
their intent to have Junior adopt their son, co-parent with
equal rights to Glover, and assume financial obligations if the
couple should separate. See N.T., 5/3/22, at Exhibit K.

Over the ensuing four months, the couple's relationship
deteriorated. Junior announced an intent to move from the
marital residence when the lease expired. Glover stopped
communicating with Junior about the obstetrics appointments
and canceled mutually-scheduled events such as the baby
shower. In March 2022, Glover informed her spouse that she
no longer intended to proceed with the adoption, and on April
18, 2022, Glover filed a divorce complaint.

Two weeks later, Junior filed at the domestic relations docket
assigned to the divorce proceedings the petitions for pre-birth
establishment of parentage that are the genesis of the matter

at issue in this appeal.2 Following Glover's responses and
an evidentiary hearing, the trial court found that Junior had
a contractual right to parentage and granted the petitions as
follows:

It is hereby ordered and decreed that: (1) Nicole S. Junior
is confirmed as the legal parent of the child conceived
during her marriage to Chanel E. Glover via [IVF] and
due to be born in May of 2022; (2) Glover shall advise
Junior when she goes into labor; (3) Both Glover and Junior
shall have access to the child after birth consistent with
Glover's medical privacy rights and the hospital's policies
regarding newborn children. However, this paragraph shall
not in any way be construed as a custody order; ([4])
Glover shall execute the Commonwealth of Pennsylvania's
Birthing Parent's worksheet indicating that Nicole S. Junior
*905  is the child's other parent; and ([5]) the name of

Nicole S. Junior shall appear on the child's birth certificate
as a second parent.

When appropriate, a custody complaint may be filed under
a custody case number.

Order, 5/4/22, at 1 (cleaned up).
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Glover filed a timely appeal and both she and the trial court

complied with Pa.R.A.P. 1925.3 She presents three questions,
which we re-order for ease of review:

1. Did the trial court err as a matter of law when it found that
[Glover] waived any challenges to the [c]ourt's exercise of
its jurisdiction and to its being a proper forum for a decision
regarding [Junior's] rights as a legal parent[?]

2. Did the trial court err when it found that the issue of
parentage was ripe for determination[?]

3. Did the trial court act within its discretion and err as a
matter of law when it confirmed pre-birth legal parentage
of [Junior?]

Glover's brief at 5.

Glover first challenges the trial court's jurisdiction to address
the petition for pre-birth establishment of parentage. The crux
of this contention is that, while the trial court had original
jurisdiction over the divorce proceedings and any ancillary
claims for relief, the court lacked subject matter jurisdiction
over Junior's petition because Glover did not plead custody
or parentage in the divorce complaint. See Glover's brief
at 43 (“[The] trial court did not have the authority, in the
divorce forum, or any forum, to entertain an action for pre-
birth establishment of parentage, especially as an emergency
matter.”).

Junior counters that the trial court had the authority to
consider Junior's petition pursuant to the Pennsylvania
Divorce Code (“the Code”), which Junior contends “confers
full equity powers to the family court[.]” Junior's brief at
46. Relying on the Code's preliminary provisions in §§
3102, 3104, and 3105, concerning the legislative findings
and intent, bases of jurisdiction, and effect of agreements
between parties, respectively, Junior maintains that the trial
court acted within its statutory authority over matters ancillary
to the divorce in exercising jurisdiction over the petition
to determine parentage. Junior continues that § 3323(f),
governing “[e]quity powers and jurisdiction of the court,”
is effectively a catch-all provision that provides the court
authority to grant equitable relief over matters that arise under
the Code. Junior's brief at 46.

In rejecting Glover's challenge to its exercise of authority
over the petition to determine parentage, the trial court first
concluded that the jurisdictional issue was waived pursuant
to P.A.R.A.P. 302(a) because Glover neglected to challenge
it during the hearing. However, potentially recognizing that

challenges to subject matter jurisdiction are non-waivable, the
court provided an alternative statutory basis for its authority
under § 3323(f) of the Code. For the reasons that follow, we
find that the trial court acted within its broad authority imbued
under §§ 3104 and 3323(f) of the Code.

*906  At the outset, we observe that Glover's arguments
conflate the principles of jurisdiction and authority. Quoting
Riedel v. Human Relations Comm'n, 559 Pa. 34, 739 A.2d
121, 124 (1999), our Supreme Court has reiterated the
relevant distinction as follows:

Jurisdiction and power are not interchangeable although
judges and lawyers often confuse them[.] Jurisdiction
relates solely to the competency of the particular court
or administrative body to determine controversies of the
general class to which the case then presented for its
consideration belongs. Power, on the other hand, means the
ability of a decision-making body to order or effect a certain
result.

Domus, Inc. v. Signature Bldg. Sys. of PA, LLC, ––– Pa.
––––, 252 A.3d 628, 636 (2021) (holding procedural failure
divested the trial court of “authority to order relief in the
particular case before it” but did not divest the court of subject
matter jurisdiction “to consider the general class of” the type
of action at issue).

[1]  [2] Phrased differently, subject matter jurisdiction
concerns the court's authority to consider cases of a given
nature and grant the type of relief requested. Harley v.
HealthSpark Foundation, 265 A.3d 674 (Pa.Super. 2021). It
“is defined as the power of the court to hear cases of the class
to which the case before the court belongs, that is, to enter
into inquiry, whether or not the court may ultimately grant the
relief requested.” Id. at 687.

[3] A challenge to a court's subject matter jurisdiction raises
a question of law, which we review de novo. Id. Our scope of
review is plenary. Id.

[4]  [5]  [6] The various divisions of Pennsylvania's
“Courts of Common Pleas have unlimited original
jurisdiction over all proceedings in this Commonwealth,
unless otherwise provided by law.” Beneficial Consumer
Discount Co. v. Vukman, 621 Pa. 192, 77 A.3d 547, 552
(2013); see also 42 Pa.C.S. § 931(a)(“Except where exclusive
original jurisdiction of an action or proceeding is by statute ...
vested in another court of this Commonwealth, the courts
of common pleas shall have unlimited original jurisdiction
of all actions and proceedings, including all actions and
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proceedings heretofore cognizable by law or usage in the
courts of common pleas.”). It is beyond cavil that the Courts
of Common Pleas are competent to entertain parentage
claims. See e.g., S.M.C. v. C.A.W., 221 A.3d 1214 (Pa.Super.
2019) (affirming parentage determination by the court of
common pleas based upon application of the doctrine of
paternity by estoppel); DeRosa v. Gordon, 286 A.3d 321, 331
(Pa.Super. 2022) (affirming court of common plea's parentage
orders granting DNA testing); V.L.-P. v. S.R.D., 288 A.3d
502 (Pa.Super. 2023) (vacating portion of court of common
pleas order denying genetic testing and remanding for further
proceedings concerning genetic testing and claims of fraud);
see also 23 Pa.C.S. §§ 4343 (providing procedures for court
of common pleas to determine parentage of child born out
of wedlock) and 5102-5104 (concerning determination of
parentage, acknowledgment and claim of parentage, and
blood tests to determine parentage). Accordingly, Glover's
jurisdictional challenge fails.

[7] Moreover, to the extent that Glover contests the
trial court's statutory authority to grant the pre-birth
establishment of parentage under the purview of the Code,
this non-jurisdictional challenge is, in fact, waived pursuant
to Pa.R.A.P 302(a) because Glover failed to raise it during
the evidentiary hearing. See Stange v. Janssen Pharm.,
Inc., 179 A.3d 45, 63 (Pa.Super. 2018) (explaining, “Even
if an issue was included in a subsequently filed motion
for reconsideration, issues raised in *907  motions for
reconsideration are beyond the jurisdiction of this Court
and thus may not be considered by this Court on appeal.”)
(cleaned up). Furthermore, as discussed infra, even if Glover
had raised and preserved a challenge to the trial court's
statutory authority, that claim would find no purchase here.

In pertinent part, the Code outlines the court's jurisdiction as
such:

(a) Jurisdiction.--The courts shall have original
jurisdiction in cases of divorce and for the annulment
of void or voidable marriages and shall determine,
in conjunction with any decree granting a divorce or
annulment, the following matters, if raised in the pleadings,
and issue appropriate decrees or orders with reference
thereto, and may retain continuing jurisdiction thereof:

....

(5) Any other matters pertaining to the marriage and
divorce or annulment authorized by law and which fairly

and expeditiously may be determined and disposed of in
such action.

23 Pa.C.S. § 3104.

Similarly, the Code grants the court the following equitable
powers:

(f) Equity power and jurisdiction of the court.--In all
matrimonial causes, the court shall have full equity power
and jurisdiction and may issue injunctions or other orders
which are necessary to protect the interests of the parties or
to effectuate the purposes of this part and may grant such
other relief or remedy as equity and justice require against
either party or against any third person over whom the court
has jurisdiction and who is involved in or concerned with
the disposition of the cause.

23 Pa.C.S. § 3323.4

[8] Instantly, it is indisputable that, with all matters filed
pursuant to the Code, the court of common pleas had authority
according to 23 Pa.C.S. § 3104 to confront Junior's petitions,
rule on the merits of the matters at hand, and grant the
requested relief. In addition, to the extent that Glover's
challenge is founded upon the fact that her divorce complaint
did not specifically plead custody or parentage, as she argues
is required to trigger § 3104(a), generally, her argument is
unavailing. Regardless of the putative prerequisites Glover
seeks to invoke to *908  preclude the court from exercising
its authority under § 3104, in light of the circumstances of this
case and the significance of the parentage issue to both parties,
the trial court acted squarely within the equitable powers
conferred by the § 3323(f) catchall provision granting courts
in matrimonial cases full equity and jurisdiction to protect the

interests of the parties.5 Thus, this authority-based challenge
also fails.

[9] Accordingly, we turn to the substance of this appeal,
observing at the outset that we review orders relating to
parentage for an abuse of discretion or an error of law.
See, e.g., J.L. v. A.L., 205 A.3d 347, 353 (Pa.Super.
2019). The crux of Glover's argument is that the trial court
erred in applying contract principles to determine parentage.
Essentially, she claims that Pennsylvania jurisprudence
“established a narrow framework for establishing parentage
in the absence of adoption or biology[,]” and the trial court
summarily concluded, “without legal or factual support, that
[Junior] is a legal parent ... under contract principles.” See
Glover's brief at 23-24.
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[10]  [11] Mindful of our authority to affirm a trial court on
any basis supported by the record, we first examine whether
the order establishing Junior's parentage is sustainable
through “application of the presumption of parentage married
persons enjoy,” which we refer to herein as the marital

presumption.6 C.G. v. J.H., 648 Pa. 418, 193 A.3d 891, 905
n.12 (2018). Pursuant to that doctrine, “generally, a child
conceived or born during the marriage is presumed to be the
child of the marriage; this presumption is one of the strongest
presumptions of the law of Pennsylvania[.]” Brinkley v. King,
549 Pa. 241, 701 A.2d 176 (1997) (plurality). Indeed, as
our Supreme Court explained, “in one particular situation, no
amount of evidence can overcome the presumption: where the
family (mother, child, and [spouse]) remains intact at the time
that the [spouse's parentage] is challenged, the presumption is
irrebuttable.” Strauser v. Stahr, 556 Pa. 83, 726 A.2d 1052,
1054 (1999).

[12]  [13] The presumption is equally applicable to same-
sex and opposite-sex spouses. See Interest of A.M., 223
A.3d 691, 695 (Pa.Super. 2019). However, for both types of
spouses, since the purpose of the marital presumption is to
preserve the inviolability of the intact marriage, “[w]hen there
is no longer an intact family or a marriage to preserve, then
the presumption ... is not applicable.” Vargo v. Schwartz, 940
A.2d 459, 463 (Pa.Super. 2007); *909  K.E.M. v. P.C.S.,
614 Pa. 508, 38 A.3d 798, 806-07 (2012) (“As to the
[marital presumption], we note only that recent Pennsylvania
decisions have relegated it to a substantially more limited
role, by narrowing its application to situations in which the
underlying policies will be advanced (centrally, where there
is an intact marriage to be protected).”)

As it relates to the determination of what constitutes an intact
family for the purposes of the doctrine's applicability, our
High Court has held that the presumption does not apply
where the parties had finalized the divorce prior to the
parentage dispute. See Fish v. Behers, 559 Pa. 523, 741
A.2d 721, 723 (1999) (adopting the plurality's reasoning in
Brinkley, supra; “In this case, there is no longer an intact
family or a marriage to preserve. Appellant and her husband
have been divorced since December of 1993.”). Likewise, this
Court found that a long-term separation without a finalized
divorce would foreclose the doctrine's application. See e.g.,
J.L., supra at 357 (finding that the record supports trial
court's conclusion that marital presumption did not apply
where couple represented that they were separated, rented a
separate apartment, and considered divorce); Vargo, supra
at 463 (collecting cases where appellate courts concluded

presumption did not apply because marriages were not intact
despite the lack of final divorce decree); T.L.F. v. D.W.T.,
796 A.2d 358, 362 at n.5 (Pa.Super. 2002) (“We specifically
note that the fact Appellee and D.F. are not divorced is
not determinative in this case. We have also held that the
presumption is inapplicable where the parties were separated
but not divorced.”).

Conversely, in Interest of A.M., supra at 695, we concluded
that the trial court did not err in applying the presumption to
a marriage that had been beset by domestic violence because,
although the parties previously contemplated separation, they
intended to remain married when the issue of parentage was
raised. We explained,

It is readily apparent from the record that the marriage
between P.M.-T. and Mother is riddled with challenges and
difficulties. Under our case law, though, the existence of
troubles in a marriage – even one as serious and disturbing
as domestic violence - does not mean that such a marriage
is not intact for purposes of determining the applicability
of the [marital] presumption[.]

Id. at 695-96. The High Court reached a similar conclusion
in Strauser, supra at 1055–56, holding that the presumption
applied where the couple remained committed to the marriage
despite infidelity. See also E.W. v. T.S., 916 A.2d 1197, 1204
(Pa.Super. 2007) (same); B.C. v. C.P., 300 A.3d 321 (Pa.
2023) (granting allowance of appeal to determine “whether
the lower courts erred in placing paramount importance on
periods of separation in determining that the presumption
of paternity was inapplicable, despite the marital couple's
reconciliation which predated the third-party's paternity
action.”).

[14] In this case, Glover and Junior had been married for
approximately seven months when the child was conceived,
but they separated prior to birth. The trial court observed
that the couple “experienced marital difficulties and sought
counseling.” Trial Court Opinion, 8/1/22, at 3. It also
noted that Glover “described Junior as having ‘immense
emotional needs,’ ‘a lot of triggers’ and as ‘volatile,’ ‘toxic,’
‘controlling,’ and manipulative.” Id. (citing N.T., 5/3/22, at
59, 65)) (cleaned up). Junior “intended to move out of the
residence when the... lease expired on July 31, 2022.” Id.
at 4 (citing N.T. 5/3/22, at 38-39). Glover initiated divorce
proceedings before Junior filed the petitions to determine
pre-birth parentage that underlie this appeal, and the divorce
remained pending when *910  the trial court determined that
Junior had a contract-based right to parentage. The certified
record does not reveal the present status of the marriage.
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[15] Applying these facts to the above-stated paradigm, it
is apparent that employing the marital presumption would
not serve the purpose of the doctrine, i.e., to preserve an
intact marriage. We recognize that the onset of the divorce
proceedings is not determinative of this issue where, as here,
the marriage had not yet been dissolved when parentage
was placed at issue. Nevertheless, the filing of a divorce
complaint is particularly relevant considering the trial court's
factual findings concerning the parties’ marital strife and
intra-residence separation, and Junior's aim to move out of the
residence two months after the child's anticipated due date.

While this Court determined in Interest of A.M. that elevated
marital discord did not require ipso facto a finding that the
marriage was not intact for the purposes of determining
the marital presumption's applicability, overall, the facts
of the case at bar align with the cases finding that the
various marriages were no longer intact. See e.g., J.L.,
supra at 357-58 (affirming trial court decision to forgo
marital presumption); Barr v. Bartolo, 927 A.2d 635, 643
(Pa.Super. 2007) (“[W]hile the parties remain married,
there concededly is no intact family to preserve; hence,
the [marital] presumption ... is not applicable.”); Doran v.
Doran, 820 A.2d 1279, 1283 (Pa.Super. 2003) (“Because a
divorce action was pending ..., there was no longer an intact
family or marriage to preserve, and, therefore, the [marital]
presumption ... is inapplicable to the present case.”).

Stated plainly, unlike the facts underlying the cases
upholding the doctrine's application based upon the spouses’
commitment to their nuptials notwithstanding marriage-
related turmoil, the instant case lacks this galvanizing
element. As recounted by the trial court's factual findings, the
certified record demonstrates that the marriage was over at
the time parentage was placed at issue. Hence, we find that
the trial court did not abuse its discretion in failing to apply
the marital presumption in this case.

Turning to the legal basis for the trial court's decision
to confirm Junior's status as the child's legal parent, the
trial court determined that the parties formed a binding
agreement that imbued Junior with parental rights. See
Trial Court Opinion, 8/1/22 at 9-10 (“Based upon the
undisputed evidence presented, the [c]ourt determined that
it conclusively established that the parties, a married
couple, formed a binding agreement for Junior, as a non-
biologically[-]related intended parent, to assume the status
of legal parent to the [c]hild [conceived] through the use

of assistive reproductive technology [(‘ART’)].”). We next
address Glover's arguments assailing that conclusion.

[16] Whether individuals can enter into an enforceable
agreement to determine parentage and parental rights involves
a legal question that we review de novo. Ferguson v.
McKiernan, 596 Pa. 78, 940 A.2d 1236 1242 (2007) (holding
that appellate courts employ de novo review of pure question
of law concerning whether would-be mother and willing
sperm donor can enter into an enforceable agreement to
delineate parental rights and obligations). Our scope of review
is plenary. Id.

[17] As this Court recognized in Reformed Church of
the Ascension v. Hooven & Sons, Inc., 764 A.2d 1106,
1109 (Pa.Super. 2000), “[t]he policy behind contract law is
to protect the parties’ expectation interests by putting the
aggrieved party in as good a position as he would have been
had the contract been performed.” *911  (citing Restatement
(Second) of Contracts § 344(a) (1979) (approved in Trosky
v. Civil Service Commission, 539 Pa. 356, 652 A.2d 813,
817 (1995)). Whether oral or written, a contract requires three
essential elements: (1) mutual assent; (2) consideration; and
(3) sufficiently definite terms. See e.g., Helpin v. Trustees of
Univ. of Pennsylvania, 969 A.2d 601, 610 (Pa.Super. 2009).

[18]  [19]  [20]  [21] Furthermore,

[a]n agreement is expressed with sufficient clarity if the
parties intended to make a contract and there is a reasonably
certain basis upon which a court can provide an appropriate
remedy. Accordingly, not every term of a contract must
always be stated in complete detail. If the parties have
agreed on the essential terms, the contract is enforc[ea]ble
even though recorded only in an informal memorandum
that requires future approval or negotiation of incidental
terms. In the event that an essential term is not clearly
expressed in their writing but the parties’ intent concerning
that term is otherwise apparent, the court may infer the
parties’ intent from other evidence and impose a term
consistent with it.

Id. at 610-11 (cleaned up) (quotations and citations omitted).

[22]  [23] As to our consideration of contract terms when
a written agreement is involved, “[t]his Court must construe
the contract only as written and may not modify the plain
meaning under the guise of interpretation. Humberston v.
Chevron U.S.A., Inc., 75 A.3d 504, 509–10 (Pa.Super. 2013)
(internal quotation marks and citations omitted). Likewise,
“[w]here several instruments are made as part of one
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transaction they will be read together, and each will be
construed with reference to the other; and this is so although
the instruments may have been executed at different times
and do not in terms refer to each other.” Sw. Energy Prod.
Co. v. Forest Res., LLC, 83 A.3d 177, 187 (Pa.Super. 2013)
(quoting Huegel v. Mifflin Const. Co., Inc., 796 A.2d 350,
354–355 (Pa.Super. 2002)).

Herein, the trial court concluded that Junior was a legal parent
based upon principles of contract law. Glover urges us to
reach the opposite position by attempting to distinguish the
facts of the instant case from the circumstances involved in
the three cases that the trial court relied upon in fashioning
Junior's contractual rights to parentage: C.G. v. J.H., supra;
Ferguson, supra; and In Re Baby S., 128 A.3d 296 (Pa.Super.
2015).

We address the relevant precedential authority
chronologically. In Ferguson, a prospective mother and a
sperm donor entered into an oral agreement pertaining to
parentage. Specifically, the parties agreed that the sperm
donor would be released from parental obligations of the
children produced from the mother's IVF treatment. In
exchange, the mother agreed not to seek child support.
However, she subsequently changed her mind and sued the
biological father for child support of the twins born of the
accord and IVF treatment. The trial court denied relief,
holding that the agreement was unenforceable as against
public policy because a parent cannot bargain away a child's
right to support. We affirmed, but our Supreme Court upheld
the oral contract observing that “constantly evolving science
of reproductive technology ... undermines any suggestion that
the agreement at issue violates [public policy].” Ferguson,
supra at 1248. Hence the High Court held that the agreement
was binding and enforceable against both biological parents.
Id. (“[I]n considering as we must the broader implications
of issuing a precedent of tremendous consequence to untold
numbers *912  of Pennsylvanians, we can discern no tenable
basis to uphold the trial court's support order.”).

Subsequently, in In re Baby S., this Court reviewed the
enforceability of a surrogacy agreement between a married
couple and a gestational surrogate. The couple entered
into a service agreement for IVF treatment that identified
them as “Intended Parents” and matched them with a
gestational carrier. The couple entered a second contract with
a gestational carrier, also identifying them as the intended
parents, that obligated them “to accept custody and legal
parentage of any Child born pursuant to this Agreement.”

In re Baby S., supra, at 300. In turn, the second contract
specified that “[t]he Gestational Carrier shall have no parental
or custodial rights or obligations of any Child conceived
pursuant to the terms of this Agreement.” Id.

After the child was born, the couple experienced
marital difficulties and the wife sought to rescind the
agreement, arguing that the gestational carrier contract
was unenforceable. Relying upon Ferguson, the trial court
declared the couple as the legal parents of Baby S. Id. at
301. The wife appealed, and we upheld the trial court's order
confirming parentage, reasoning as follows:

The Ferguson Court expressly recognized the
enforceability of a contract that addressed parental rights
and obligations in the context of [ART], which in that
case involved sperm donation. The Court acknowledged
“the evolving role played by alternative reproductive
technologies in contemporary American society.” The
Court acknowledged “non-sexual clinical options for
conception ... are increasingly common in the modern
reproductive environment” and noted that the legislature
had not prohibited donor arrangements despite their
“growing pervasiveness.” The Court's language and focus
on the parties’ intent is at odds with Appellant's position
that gestational carrier contracts, a common non-sexual
clinical option for conceiving a child, violate a dominant
public policy based on a “virtual unanimity of opinion.”

Id. at 306 (cleaned up).

Finally, in C.G., our Supreme Court confronted whether
an unmarried, former same-sex partner had standing as a
“parent” pursuant to § 5324(1) of the Child Custody Act, to
seek custody of a child who was conceived via intrauterine
insemination using an anonymous sperm donor. C.G., who
shared no genetic connection with the child and never pursued
adoption, argued that she had standing because she acted as a
mother to the then nine-year-old child, whom she argued was
conceived with the mutual intent of both parties to co-parent.
C.G. also asserted that her continued involvement served the
child's best interests.

J.H., the biological mother, filed preliminary objections to
the custody complaint wherein she argued that C.G. lacked
standing because she was not the child's parent or grandparent
and did not stand in loco parentis to the child. Moreover, J.H.
disputed that she conceived the child with the intent to co-
parent with C.G. and highlighted that she satisfied nearly all
of the child's financial needs, served as the sole parent since
birth, and “made all decisions regarding the child's education,
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medical care, growth and development[.]” C.G., supra, at 894
(quoting Prelim. Objections, 1/6/16, at ¶¶ 7-11.).

Following a three-day evidentiary hearing addressing “C.G.'s
participation in the conception, birth, and raising of [the
c]hild, [and] the intent of the parties with respect thereto,” the
trial court sustained the preliminary objections. Id. at 894-95.
Specifically, *913  as to the parties’ intent to co-parent, the
trial court found no shared intent to conceive and raise the
child collectively. Hence, the court was persuaded that C.G.
was not a parent and J.H. did not hold her out as one to others.
Id. at 896.

C.G. appealed the order dismissing the custody complaint,
and we affirmed. The Supreme Court granted allowance of
appeal to consider, inter alia, whether the former same-sex
partner had standing “to seek custody of a child born during
her relationship with the birth mother where the child was
conceived via assisted reproduction and the parties lived
together as a family unit for the first five years of the child's
life.” Id. at 897-98.

In affirming the court's rejection of C.G.’s standing claim,
the High Court held that Pennsylvania jurisprudence limits
recognition of legal parentage to biology, adoption, judicial
presumptions associated with intact marriages, and “contract
—where a child is born with the assistance of a donor who
relinquishes parental rights and/or a non-biologically related
person assumes legal parentage[.]” Id. at 904. As C.G. had no
biological connection to the child, had not officially adopted
the child, and did not have rights that have been recognized
as affording legal parentage, the High Court concluded that

she was not a parent.7

Significantly, however, the Court continued:

[N]othing in today's decision is intended to absolutely
foreclose the possibility of attaining recognition as a legal
parent through other means. However, under the facts
before this Court, this case does not present an opportunity
for such recognition, as the trial court found as fact that
the parties did not mutually intend to conceive and raise
a child, and the parties did not jointly participate in the
process.

Id. at 904 n.11 (emphasis added).

[24] Cognizant of the foregoing framework, we address
Glover's contention that the trial court erred in concluding
that Junior had a contract-based right to parentage. For the

following reasons, we affirm the court's finding that Junior
established a contract-based right to parentage, as evidenced
by the couple's collective intent and shared cost in conceiving
a child via ART.

[25]  [26] As previously noted, while parentage is typically
established biologically or through formal adoption, in cases
involving ART, “contracts regarding the parental status of the
biological contributors must be honored in order to prohibit
restricting a person's reproductive options.” C.G. supra at
903-04 (cleaned up). Our High Court further instructed,
“[t]here is nothing to suggest in our case law that two partners
in a same-sex couple could not similarly identify themselves
each as intended parents, notwithstanding the fact that only
one party would be biologically related to the child.” Id. at
904, n.11.

An examination of the documents and testimony presented
during the evidentiary hearing reveals a sufficient basis, as
evidenced by the agreements and the conduct of the parties,
to confer parentage on Junior. First, insofar as Junior was
required to, and did, in fact, initial or sign as “partner” the
substantive pages of the couple's IVF agreement with RMA
Fertility, *914  Junior was a party to that contract. Indeed,
the written accord expressly required Junior to execute the
contract and noted that “if during the term of this Agreement
there occurs a change in legal or other status (i.e., divorce,
legal separation or annulment) ... you will be deemed to
have self-withdrawn from the Program, and you will not
be entitled to a refund.” RMA Fertility Agreement, 7/11/21,
at 6. Concomitantly, the joint agreement also directed that
by executing the contract, Junior assumed the financial
obligation of participating in the fertility program, a cost that
the couple split equally. Thus, rather than being the mere
signatory that Glover suggests, Junior was an essential party
to the contract and subject to the obligations, constraints, and
liabilities outlined therein.

[27] Similarly, although not a signatory to the agreement,
Junior was a beneficiary of the couple's agreement with
Fairfax Cryobank that identified Junior as a “co-intended
parent,” relinquished the rights of the sperm donor, and
conveyed parental rights to the child born of the donated
sperm. This agreement evinced the couple's express intent that
Junior would be bound by the terms and conditions embodied

therein.8

In addition to the two assistive fertilization agreements
that demonstrated the couples’ shared agreement, Glover
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and Junior retained legal counsel in anticipation of
Junior's “Confirmatory Step-Parent Adoption” of their son.
Engagement Letter, 10/13/21 at 1. Again, they shared the
cost of representation and the engagement letter contained
an addendum regarding joint representation that disclosed the
risk inherent to collective representation. Id. at Addendum
—Consent Regarding Joint Representation. Likewise, the
couple jointly hired a doula, again splitting the fee, pursuant
to an agreement that identified both parties as “Client.” N.T.,
5/3/22, Exhibit M at unnumbered 6.

Overall, the foregoing contracts, all of which either referenced
Junior as a party or made her a beneficiary, served as evidence
that Junior and Glover intended to collectively assume
legal parentage of the child born via artificial reproductive
technology. Phrased differently, the various agreements bear
out the reality that Junior would be the child's second parent.

In addition to the parties’ mutual intent, which permeated the
ART agreements, the conduct of Glover and Junior further
evinces the existence of an oral contract between them. As
noted supra, there are three elements of a contract: (1) mutual
assent; (2) consideration; and (3) sufficiently definite terms.
Helpin, supra at 610. Presently, the certified record is replete
with evidence of the parties’ mutual assent to conceive a
child of their marriage using ART, bestow upon Junior legal
parent status, *915  and raise the child together as co-parents.
See Trial Court Opinion, 8/1/22, at 9-10. Additionally, as
discussed above, unlike the facts that the Supreme Court
confronted in C.G. supra, where “[t]here was no dispute that
[the former same-sex partner] was not party to a contract
or identified as an intended-parent[,]” Junior satisfied both
these components. Id. at 904. The only remaining question is
whether the oral agreement was supported by consideration
or some other form of validation. For the reasons that follow,
we find that it was.

In Pennsylvania Envtl. Def. Found. v. Commonwealth, –––
Pa. ––––, 255 A.3d 289, 305 (2021), our Supreme Court
explained that “[c]onsideration is defined as a benefit to the
party promising, or a loss or detriment to the party to whom
the promise is made.” (citations omitted).

During the evidentiary hearing on Junior's petition, Junior
confirmed paying for one-half of all the expenses, including
fees associated with the preliminary medical tests, IVF, and
hiring a doula to assist Glover during the birth. See N.T.,
5/3/22, at 17, 44. When asked about the extent of the equally
shared costs, Junior declared, “Everything: the IVF, the

doula, the second parent adoption, everything. Everything.”
Id. at 44 (emphasis in original).

Junior also described the shared emotional role, noting how,
for three months, Junior was required to administer daily
fertility injections into Glover's abdomen in anticipation of
having her eggs removed for fertilization. Id. at 18-19.
After the pregnancy was confirmed, Junior administered daily
dosages of progesterone to help prevent miscarriages. Id. at
19. Additionally, Junior regularly accompanied Glover to the
obstetrician. Id. at 20. Junior summarized their collective
preparations as follows:

But every week, we would have to go to RMA for more
bloodwork just to make sure the progesterone levels were
correct, that everything was coming along [as planned], and
also doing sonograms.

And then, finally, we had completed [ART]. Like I said,
I gave the injections for over three months, but now we
were able to go directly to Thomas Jefferson [University
Hospital], who we decided together would be our OB.
That's where we would give birth.

....

So, for a year, this was a constant -- for the entire year of
2021, us bringing our child into the world was a constant
in our lives.

Although ... we weren't pregnant before July, he was still
part of our family because we were doing everything we
could every week to make sure that we had him. And then
once we conceived, we were doing everything we could
every day for the ... remainder of the year to make sure that
he stayed with us through these injections, through going
to the hospital, making sure he was okay, monitoring his
heart, hearing his heartbeat, so forth and so on.

I'm sorry I was long-winded, but really, it was a very long
process, and I was there for every step of it.

Id. at 21-20.

Glover not only agreed to the shared financial and emotional
burdens, she continued to assent to the arrangement even after
doubting whether she was still committed to co-parenting
with Junior. Id. at 59. Glover addressed this apparent
dichotomy during the evidentiary hearing. She offered the
following explanation for why, despite her apprehensions
about continuing her romantic relationship with Junior, she
nevertheless executed the fertility contracts identifying Junior
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as a co-parent rather than proceeding alone or forgoing *916
the IVF program entirely: “I could've moved forward without
having to do the [IVF] program. ... Financially—it was the
best decision.” Id. at 65. Hence, the certified record bears
out that, in exchange for the consideration of the shared
emotional burden and equally-divided financial cost of the
assistive reproductive procedure and birth, Glover agreed that
her spouse, Junior, would possess parental rights to the child
conceived through their combined efforts.

[28] In light of the express contractual obligations outlined
between the parties in the Fairfax Cryobank Contract that
identified Junior as the “co-intended Parent” and the couple's
IVF agreement with RMA Fertility, which Junior executed
as the “Partner,” as well as all of the joint steps taken
by the parties to prepare for the birth of the child, we
hereby recognize the oral contract between Junior and Glover
concerning parentage. The foregoing exchange of promises
is not so vague or ambiguous as to preclude a legal contract
because one of the parties did not expect legal consequences

to flow from their agreement.9 Indeed, in rejecting Glover's
protestation that she, in fact, did not intend to bestow any
legal rights upon Junior, the trial court was incredulous.
It proclaimed, “[t]o the extent that Glover alleges she[, an
attorney,] was unable to legally consent to a contract or
understand the terms of the contracts that she signed, these
allegations are either unproven, not credible [or] waived as
she has not raised the same on appeal.” Trial Court Opinion,
8/1/22, at 10.

The certified record sustains the trial court's credibility
assessment. In fact, approximately five months after
Glover initiated the IVF program with Junior's financial
contributions and emotional support, Glover ratified the
couple's arrangement by executing a December 2021
affidavit, which noted the then-anticipated adoption and
further endorsed Glover's desire for Junior to “become a legal
parent, with rights equal to [Glover's] rights as a biological
parent.” Glover Affidavit, 12/2/21, at 1 ¶4. The affidavit
continued, “I want Nicole Shawan Junior to become a legal
parent to this child because I believe it is in the best interest of
the child.” Id. at ¶10. In light of Glover's recurring statements
of assent, the certified record supports the trial court's finding
that Glover fully understood the extent of the agreement.

[29]  [30]  [31] Thus, as outlined supra, we find that Junior
has an enforceable right to parentage under principles of
contract law. The certified record demonstrates the parties’

mutual assent, actions in furtherance of the sufficiently

definite terms of the agreement, and consideration.10

*917  [32] Alternatively, even if the record did not establish
the three elements of contract, we would affirm the trial
court order pursuant to the application of “intent-based
parentage” that the High Court recognized but was unable
to adopt under the facts extant in C.G., supra at 904
n.11. Specifically, the Court observed, “this case does not
present an opportunity for [finding an alternative approach
to parentage], as the trial court found as fact that the parties
did not mutually intend to conceive and raise a child, and
the parties did not jointly participate in the process.” Id.
The respective concurring opinions of Justices Dougherty and
Wecht outlined their perspectives of intent-based parentage,
but nonetheless agreed that the factual record did not warrant
its application in that case. In this vein, Justice Dougherty
reasoned that it was not necessary “to endorse any particular
new test” because the Court was bound by the factual findings
that there was no mutual intent to conceive and raise a child, or
evidence of shared participation in the reproductive process.
He further noted that those findings “preclude a holding that
C.G. has standing as a parent under any of the proffered
definitions of intent-based parentage.” Id. at 913.

Justice Wecht, joined by Justice Donohue, observed that
“[r]eliance solely upon biology, adoption and contracts
is insufficient” in some situations and articulated his
comprehensive perspective that, “in cases involving [ART],
courts must probe the intent of the parties.” Id. at 913-14
(footnote omitted). However, he too was constrained to
concur with the majority's decision based upon the trial court's
findings of fact. Justice Wecht explained,

While I would embrace an intent-based test for parentage
for persons pursuing parentage through ART, I nonetheless
concur with the Majority's determination that C.G. was not
a parent under the facts of this case as found by the trial
court. As the Majority notes, the trial court found that
J.H. was credible when she testified that C.G. never
intended to be a parent to Child and that C.G. did not
act as a parent. *918  Further, the trial court credited
testimony that C.G. and J.H. reached no mutual decision
to become parents. Given that there was no documentary
evidence of C.G.’s intent to parent, and given that the trial
court found, consistent with the record, that C.G.’s actions
were not those of a parent, I join the Majority's conclusion
that C.G. did not have standing as a parent pursuant to 23
Pa.C.S. § 5324.
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Id. at 917 (emphases added, footnotes omitted). Overall,
Justice Wecht concluded, “I think that today's case is a missed
opportunity for this Court to address the role of intent in
analyzing parental standing in ART cases.” Id. at 918.

[33] The facts of this case, however, provide another

opportunity.11 Here, our review of the certified record in
this appeal easily supports a finding of parentage by intent.
Indeed, Glover consistently represented over a thirteen-month
period that she intended to share with Junior parentage of
the couple's child conceived through ART. As previously
discussed, Glover contracted with Fairfax Cryobank and
RMA Fertility and she assented to identifying Junior as
the “co-intended Parent” and “Partner,” respectively. Even
after doubting her romantic commitment to Junior, Glover
continued to pursue the pregnancy with Junior's financial
assistance and shared emotional burden.

Glover further led her spouse to believe that they would share
parentage. Junior participated in the decision to conceive their
son with the shared intent to raise him together. Likewise,
Junior consistently identified as an intended parent, and with
Glover's express consent and endorsement, Junior performed
the role of an expectant parent, including participating in the
selection of the sperm donor and naming their child after
conception. During the evidentiary hearing, Junior testified
that, in the role as the “co-intended Parent” under the Fairfax
Cryobank contract, the couple collectively selected a sperm
donor from Fairfax Cryobank based specifically on the
donor's physical appearance, interests, and genetic lineage.
Id. at 25. Junior explained, “We were looking for sperm
donors who ... resembled me as much as possible, because
we ... were us[ing] [Glover's] egg, and we wanted our child
to look as much like both of us as possible.” Id. Thus, in
identifying a photograph of the sperm donor, Junior observed,
“he's dark-skinned, like I am. He has almond shaped *919
eyes like I do. He has a huge ... wide smile like I do. He has
high cheekbones like I do. In addition to that when we looked
more deeply into the details, he's a Sagittarius like I am.”
Id. at 26. In addition, both the donor and Junior traced their
indigenous history to Benin, Africa. Id. In all, Junior stated,
“primarily, it was because ... we shared so much in common
—the donor and I—and [Glover] and I both kept remarking
on how [it was] kismet ... [.]” Id.

Thus, in addition to affirming the trial court order establishing
Junior's parentage based on contract principles, we affirm
it upon our application of the principles of intent-based
parentage that the concurring justices highlighted in C.G.

Stated plainly, this appeal is the paradigm of intent-based
parentage in cases involving ART, where the couple not only
evidenced their mutual intent to conceive and raise the child,
but they also participated jointly in the process of creating a
new life.

Order affirmed.

Judges Olson, Dubow, Kunselman, McLaughlin, and
McCaffery join this Opinion.

P.J. Panella and Judge Murray concur in the result.

Judge King files a Concurring Opinion in which P.J. Panella
and Judge Murray join.

CONCURRING OPINION BY KING, J.:

I agree with the Majority's holding that Junior1 has a
contract-based right to parentage based on the oral contract

between Glover and Junior.2 I write separately to emphasize
my view that the facts of this case fit squarely within
an “intent-based” parentage approach as contemplated by
the concurring opinions in C.G. v. J.H., 648 Pa. 418,
193 A.3d 891 (2018). Nevertheless, our Supreme Court
has declined to expressly adopt such an approach when
considering the parentage of children conceived through
Assisted Reproductive Technology (“ART”). As I believe
adoption of an intent-based approach is a task better left for
our legislature or Supreme Court, I depart from the Majority's
reliance on this doctrine as a basis for Junior's relief.

To me, the only contract establishing Junior's legal parentage
in this case is the oral contract between the parties.
The Majority convincingly describes how the elements of
an oral contract were satisfied. (See Maj. Op. at 914–
16). Nevertheless, I share the concern of Justice Wecht's
concurring opinion in C.G. that “ART requires us to
hypothesize other scenarios, cases in which an intent analysis
would not foreclose a valid claim to parentage while a
contract-based approach would.” C.G., supra at 459, 193
A.3d at 915. While one could argue that any successful
claim to parentage under an intent-based approach would
necessarily evidence an oral contract to same, that may not
always be the case. The Supreme Court noted in C.G. that
it was “not tasked with defining the precise parameters of
contracts regarding *920  [ART].” Id. at 441 n.11, 193 A.3d
at 904 n.11.
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Rather than having to define or evaluate such parameters
under a contract-based theory for relief, I believe that an
intent-based approach is the proper lens from which courts
can and should evaluate claims of legal parentage in the ART
context. Our High Court declined to adopt such a standard
in C.G., however, because that “case [did] not present an
opportunity for such recognition, as the trial court found as
fact that the parties did not mutually intend to conceive and
raise a child, and the parties did not jointly participate in the
process.” Id. at 441 n.11, 193 A.3d at 904 n.11.

In this case, the Majority holds that the record supports a
finding of “intent-based parentage.” (Maj. Op. at 917). The
Majority decides that such an approach offers Junior an
avenue for relief, even if contract principles do not afford
them relief. (Id.) I am inclined to agree with the Majority
that this record contains ample evidence supporting parentage
under an intent-based approach. But I reach a different
conclusion because it is not this Court's function to create new
law. As we have explained:

We are bound by decisional and statutory legal authority,
even when equitable considerations may compel a contrary
result. We underscore our role as an intermediate appellate
court, recognizing that the Superior Court is an error
correcting court and we are obliged to apply the decisional
law as determined by the Supreme Court of Pennsylvania.
It is not the prerogative of an intermediate appellate court
to enunciate new precepts of law or to expand existing
legal doctrines. Such is a province reserved to the Supreme
Court.

Matter of M.P., 204 A.3d 976, 986 (Pa.Super. 2019) (internal
citations and quotation marks omitted).

In my view, the Majority's adoption of the intent-based
approach as an alternative ground for relief exceeds our
authority as an intermediate appellate court. See id. The
Majority insists that this Court can review the “intent-based”
approach to parentage as an issue of “first impression.” (Maj.
Op. at 918 n.11). The issue in this case is whether a non-
biologically related intended parent can claim legal parentage
to a child conceived through ART. This issue is not one of
first impression, as evidenced by C.G. and the other cases
discussed in the Majority Opinion which make clear that
parentage can be bestowed in this context under contract
principles. To endorse the theory of intent-based parentage,
we would essentially be expanding the already existing legal
doctrines applied in this context. Although the Majority cites
Reber v. Reiss, 42 A.3d 1131 (Pa.Super. 2012), appeal denied,
619 Pa. 680, 62 A.3d 380 (2012), I find that case to be

distinguishable. There, this Court considered “the contested
disposition of frozen pre-embryos in the event of divorce [as]
an issue of first impression in Pennsylvania.” Id. at 1134.
While there were no cases in Pennsylvania providing any
precedent for deciding that issue (such that this Court found
guidance in the case law from our sister states), here, there is
precedent in this Commonwealth for establishing parentage
under the facts of this case—just not under an intent-based
approach.

Further, our High Court confronted the possibility of an
intent-based approach in C.G. but chose not to adopt such an
approach in light of the facts of that case. Of course, the Court
could have endorsed an intent-based analysis as an alternative
avenue for relief to applying contract principles in these
types of cases, even if the Court decided such an approach
would not have afforded C.G. relief in that case. The Court
declined to do so. Rather, the Court *921  indicated that it
“must await another case with different facts before we may
properly consider the invitation to expand the definition
of ‘parent.’ ” C.G., supra at 441 n.11, 193 A.3d at 904
n.11 (emphasis added). The Court later reiterated that it was
“unnecessary at this time to expand the definition of parent
or endorse a new standard under the facts before this Court.”
Id. at 443 n.13, 193 A.3d at 906 n.13 (emphasis added). Thus,
I do not consider this issue one of “first impression” but an
invitation to expand the already existing doctrines applicable
in cases involving parentage where a child is conceived
through ART. I repeat that “[s]uch is a province reserved to
the Supreme Court.” Matter of M.P., supra.

Instead, I would urge the Supreme Court to take a close look
at this case and decide whether our Commonwealth should
employ an intent-based approach to determining parentage in
cases involving ART. As the Majority observes, “this appeal
is the paradigm of intent-based parentage in cases involving
ART where the couple not only evidenced their mutual intent
to conceive and raise the child, but they also participated
jointly in the process of creating a new life.” (Maj. Op. at 919).
In his concurring opinion, Justice Wecht described C.G. as “a
missed opportunity for this Court to address the role of intent
in analyzing parental standing in ART cases.” C.G., supra at
464, 193 A.3d at 918. The case before us should not serve
as a similar “missed opportunity” for the Supreme Court to
address the intent-based approach.

Accordingly, I concur in the result.
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President Judge Panella and Judge Murray joined this
Concurring Opinion.

All Citations

306 A.3d 899, 2023 PA Super 261

Footnotes
1 Considering the reality that the non-delivering parent is not always male, as evidenced by this appeal, we refer to the

determination of parentage, as opposed to paternity, throughout this opinion.

2 Specifically, Junior simultaneously filed a petition for pre-birth establishment of parentage and an emergency petition for
pre-birth establishment of parentage. The petitions are nearly identical, and as noted on the face of the May 4, 2022
order, the trial court disposed of both petitions therein. See Trial Court Order, 5/4/22, at 2 (“[T]he petition for special relief,
each filed on April 27, 2022 seek the same relief. This order resolves both petitions and no further hearing on either
petition is necessary.”).

3 Glover filed an emergency application for a stay and attached documentation demonstrating that following the May 25,
2022 birth of the child, Junior initiated custody proceedings. On June 14, 2022, this Court temporarily stayed all aspects
of the May 4, 2022 order until July 18, 2022, when it entered a subsequent order staying only the portion of the May 4,
2022 order that directed, “the name of Nichole S. Junior shall appear on the child's birth certificate as a second parent.”
Superior Court Order, 7/18/22. The status of the custody litigation is unknown, but during the oral argument before this
Court en banc, counsel represented that Junior has not had any contact with the child.

4 Our legislature outlined the purpose of the Code as follows:

(a) Policy.--The family is the basic unit in society and the protection and preservation of the family is of paramount
public concern. Therefore, it is the policy of the Commonwealth to:

(1) Make the law for legal dissolution of marriage effective for dealing with the realities of matrimonial experience.

(2) Encourage and effect reconciliation and settlement of differences between spouses, especially where children
are involved.

(3) Give primary consideration to the welfare of the family rather than the vindication of private rights or the
punishment of matrimonial wrongs.

(4) Mitigate the harm to the spouses and their children caused by the legal dissolution of the marriage.

(5) Seek causes rather than symptoms of family disintegration and cooperate with and utilize the resources available
to deal with family problems.

(6) Effectuate economic justice between parties who are divorced or separated and grant or withhold alimony
according to the actual need and ability to pay of the parties and insure a fair and just determination and settlement
of their property rights.

(b) Construction of part.--The objectives set forth in subsection (a) shall be considered in construing provisions of
this part and shall be regarded as expressing the legislative intent.

23 Pa.C.S. § 3102.

5 Similarly, we reject Glover's justiciability challenge based on the ripeness doctrine. Framing the matter as implicating
custody and/or parentage of a then-unborn child, as opposed to contractual rights, she contends that the issues were
not ripe when the trial court addressed Junior's petition for relief. We disagree. As the trial court accurately observed in
rejecting this contention below, this Court “recognized a pre-birth cause of action [for parentage based] in contract law
in In Re Baby S., 128 A.3d 296 (Pa.Super 2015)[.]” Trial Court Opinion, 8/1/22, at 12.
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6 The trial court specifically declined to apply the doctrine in this case. See Trial Court Opinion, 8/1/22 at 13 (“Here, the
[c]ourt did not apply [the presumption] in reaching its determination that Junior is the legal parent of Child. Rather, the
Court appropriately applied the law of contracts and established Pennsylvania case law to determine that the parties’
actions evidenced the intent and the accomplishment of securing Junior's status as a legal parent.”). Nevertheless, it is
axiomatic that this Court can affirm the trial court order for any reason supported by the certified record. See D.M. v.
V.B., 87 A.3d 323, 330 n.1 (Pa.Super. 2014). Therefore, because Junior and the amicus curiae both advocate this well-
settled doctrine as a basis for affirmance, we consider it at the outset.

7 As the parties were unmarried and “declined to seek recognition of their union by registering as domestic partners [or] ...
pursue adoption ... while the relationship was still intact[,]” the High Court did not speculate about whether their informal
commitment ceremony “should compel the application of the presumption of parentage married persons enjoy.” C.G. v.
J.H., 648 Pa. 418, 193 A.3d 891, 905 n.12 (2018).

8 The following considerations are relevant to our determination concerning whether an individual is a third party beneficiary
to a contract:

(1) the recognition of the beneficiary's right must be appropriate to effectuate the intention of the parties, and

(2) the performance must satisfy an obligation of the promisee to pay money to the beneficiary or the circumstances
indicate that the promisee intends to give the beneficiary the benefit of the promised performance.

Porter v. Toll Bros., Inc., 217 A.3d 337, 349 (Pa. Super. Ct. 2019) (quoting Burks v. Fed. Ins. Co., 883 A.2d 1086,
1088 (Pa.Super. 2005). Instantly, at the time of contract formation, the Fairfax Cryobank Contract designated Junior a
co-intended parent and the circumstances of the couple's mutual effort to procure sperm from a specifically-selected
donor in anticipation of the IVF procedure manifested Glover's intent to bestow upon Junior the terms and conditions of
the agreement with Fairfax Cryobank.

9 While nothing in the oral agreement specifically provided that Junior was to be listed on the child's birth certificate,
that proviso was unnecessary as, pursuant to current Pennsylvania guidelines, the biological parent's spouse is
automatically listed as the other parent on the birth certificate. See https://www.health.pa.gov/topics/certificates/Pages/
New-Parent.aspx (“If you were married at the time of your child's birth, then the birthing parent's spouse is the child's legal
parent unless a specialized registration process has been used to list a biological parent on your child's birth record.”).
This guideline is the modern application of the antiquated regulation, entitled “Registration as other than the child of
the mother's husband,” which requires, inter alia, the submission of an affidavit in order to avoid naming the spouse
as a parent or to register a different individual as parent. See 28 Pa.Code § 1.5.; see also Bureau of Health Statistics
and Registries, Pennsylvania's Birth Registration Policy Manual, August 2021, at 21 (affidavit required “under the Vital
Statistics Law when a married birthing parent decides to not name a legal spouse as the other parent of the child.”).

10 Assuming arguendo, that Junior did not have a contractual right to parentage, relief is also warranted under the court's
equitable power. Phrased differently, Glover's actions and representations regarding the child's anticipated parentage
were grounds under the doctrine of equitable estoppel to preclude her from challenging Junior's parentage. This is not
an entirely novel application of the doctrine. As we observed in explaining the roots of the related doctrine of paternity
by estoppel, “In simplistic terms, the doctrine of equitable estoppel upon which paternity by estoppel is based is one
of fundamental fairness such that it prevents a party from taking a position that is inconsistent to a position previously
taken and thus disadvantageous to the other party.” See C.T.D. v. N.E.E, 62, 439 Pa.Super. 58, 653 A.2d 28, 31 (1995)
(cleaned up).

Equitable estoppel binds a party to the implications created by their words, deeds or representations. In L.S.K. v. H.A.N.,
813 A.2d 872, 877 (Pa.Super. 2002), we explained,

Equitable estoppel applies to prevent a party from assuming a position or asserting a right to another's disadvantage
inconsistent with a position previously taken. Equitable estoppel, reduced to its essence, is a doctrine of fundamental
fairness designed to preclude a party from depriving another of a reasonable expectation when the party inducing the
expectation albeit gratuitously knew or should have known that the other would rely upon that conduct to his detriment.
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Id. (cleaned up).

Instantly, Glover's actions and representations throughout the technologically-assisted pregnancy demonstrated her
assent to Junior's parentage. The record bears out Junior's detrimental reliance and endurance of severe prejudice if
Glover were permitted to deny parentage at this juncture. Thus, in addition to affirming the trial court's analysis of the
parties’ respective contractual rights, we find the alternative grounds to affirm the trial court's order as a matter of equity.
See C.T.D., supra at 31 (“Principles of estoppel are peculiarly suited to cases where ... no presumptions of paternity
apply.”)(cleaned up).

11 Notwithstanding the apprehension expressed in the Concurring Opinion about exceeding our authority as an intermediate
appellate court by applying an intent-based approach in this case, it is beyond cavil that this Court regularly confronts
matters of first impression. See e.g., Reber v. Reiss, 42 A.3d 1131, 1134 (Pa.Super. 2012) (addressing issue of first
impression that arose as a result of advances in reproductive technology, i.e., “the contested disposition of frozen pre-
embryos in the event of divorce”). Thus, while the Concurring Opinion accurately outlines the limitations of our authority
as an error-correcting court, when we are addressing a matter of first impression, which, by definition, means there is an
absence of clear precedent, “our role as an intermediate appellate court is to resolve the issue as we predict our Supreme
Court would” address it. Ridgeway ex rel. Estate of Ridgeway v. U.S. Life Credit Life Ins. Co., 793 A.2d 972, 975
(Pa.Super. 2002); see also Vosk v. Encompass Ins. Co., 851 A.2d 162, 165 (Pa.Super. 2004) (quoting Ridgeway,
supra at 975); eToll, Inc. v. Elias/Savion Advert., Inc., 811 A.2d 10, 15 (Pa.Super. 2002) (“when presented with an
issue for which there is no clear precedent, our role as an intermediate appellate court is to resolve the issue as we
predict our Supreme Court would do.”). Consistent with the foregoing authority, we resolve the novel issue presented in
this appeal by applying the principles of parentage by intent that Justices Dougherty and Wecht discussed in C.G., supra.

1 Junior's preferred pronouns are “they/them.” (See Junior's Brief at 3). Thus, I will utilize Junior's preferred pronouns
throughout this writing, in accordance with their gender identification.

2 I also agree with the Majority's initial determinations that the trial court had jurisdiction to adjudicate Junior's petition for
pre-birth establishment of parentage, and that the matter was ripe for review before Glover gave birth to Child. I further
agree with the Majority that the marital presumption of parentage did not apply to the facts of this case where there is
no longer an intact marriage to preserve.

End of Document © 2024 Thomson Reuters. No claim to original U.S.
Government Works.



IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, 
PENNSYLVANIA FAMILY DIVISION 

_______________________________ 
PLAINTIFF 

vs. Case Number: FD ___________________ 

_______________________________ 
DEFENDANT 

PRAECIPE FOR AN ORDER APPROVING GROUNDS FOR DIVORCE 

TO THE HONORABLE JUDGE, 

divorce based on the information herein with the Court retaining jurisdiction over 

unresolved ancillary claims. 

1. Check the applicable section of the Divorce Code.

Grounds for divorce:  Irretrievable breakdown under: 

�. 6ervice of the Complaint:

�a� Date served: BBBBBBBBBBBBBBBBBBBBBBBBBBBBB.

�b� 0anner of service: BBBBBBBBBBBBBBBBBBBBBBBBBBBBB.

�. Complete either paragraph �a� or �b�.

�a� SHFWLRQ �����F���� RU ��� RI WKH DLYRUFH CRGH ± Insert the date each party 

signed the Affidavit of Consent, and if the ground for divorce is under 6ection 

���1�c���� of the Divorce Code, insert the date the spouse was convicted of 

the personal injury crime

   PLAINTIFF      DEFENDANT requests the Court enter an Order approving grounds for

Section 3301(c)(1) 
Section 3301(c)(2) 
Section 3301(d)



identified in �� 3a. C.6. � �1�� ne[t to the appropriate party and complete 

�1� and ���. 

3laintiff: BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB� 

Defendant: BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB. 

�1� The date the party signed the Affidavit to Establish 3resumption of Consent 

under 6ection ���1�c���� of the Divorce Code: 

BBBBBBBBBBBBBBBBBBBBBBBB�

��� The date of filing and manner of service of the Affidavit to Establish 

3resumption of Consent under 6ection ���1�c���� of the Divorce Code and 

a blank Counter�Affidavit under 6ection ���1�c���� upon the other 

party: 

BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB.

�b� SHFWLRQ �����G� RI WKH DLYRUFH CRGH:

�1� The date the Affidavit under 6ection ���1�d� of the Divorce 

Code was signed: BBBBBBBBBBBBBBBBBBBBBBBBB.

��� Date of filing and manner of service of the Affidavit under 6ection ���1�d� of 

the Divorce Code and blank Counter�Affidavit under 6ection ���1�d� of the 

Divorce Code upon the other party: BBBBBBBBBBBBBBBBBBBBBBBBBBB.

�. Related ancillary claims pending:

 BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB.

�. Complete either �a� or �b�.

�a� Notice of Intention to )ile the 3raecipe for an Order Approving 

Grounds for Divorce:



�1� Date served: BBBBBBBBBBBBBBBBBBBBBBBBBBBB.

��� 0anner of service:  BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB.

�b� The date of filing of the party¶s :aiver of Notice of Intention to )ile the 

3raecipe for an Order Approving Grounds for Divorce:

�1� 3laintiff¶s :aiver:  BBBBBBBBBBBBBBBBBBBBBBB.

��� Defendant¶s :aiver: BBBBBBBBBBBBBBBBBBBBBBBBB.

Respectfully submitted, 

Date: ___________________  
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB 
Attorney for 3laintiff�Defendant 



IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA 
FAMILY DIVISION 

 
 

_______________________________ 
   PLAINTIFF 
 
 vs.      Case Number: FD ___________________ 
 
_______________________________ 
   DEFENDANT 
 

ORDER OF COURT APPROVING GROUNDS FOR DIVORCE 
 

 
 AND NOW this ______ day of ______________________, 20____, it is hereby ORDERED, 

ADJUDGED, and DECREED that grounds for divorce are approved in the above-captioned case. 

The Court retains jurisdiction of any ancillary claims raised by the parties for which a final 

order has not been entered. 

 

      BY THE COURT: 
 
 
      _____________________________________ J.  
       


